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The End of the £20 Uplift and 
the Beginning of the Household 
Support Fund

With the economic impact of the 
pandemic still being felt strongly in 
many sectors, justification of the 
change is difficult, especially when 
considered alongside the end of other 
covid related measures such as the 
furlough scheme. 

The stark truth is this: assessment 
periods ending on or after 6 October 
will be calculated using the lower 
standard allowance – the one, that is, 
that existed pre-pandemic. Claimants 
should have already received 

notification of the date of their last 
increased payment on their journal.

Although not going far enough to 
plug the gap left by the removal of 
the uplift, the government has 
announced a £500 million Household 
Support Fund, intended to ensure 
that families can meet essential costs 
over winter. Chancellor Rishi Sunak 
has said that the fund will ‘... support 
millions of households in England 
and will be distributed by councils in 
England, who know their local areas 

best and can directly help those who 
need it most, including, for example, 
through small grants to meet daily 
needs such as food, clothing, and 
utilities. Cash will be made available 
to local authorities in October 2021.’

For more information, visit 
Government launches £500m 
support for vulnerable 
households over winter - GOV.
UK (www.gov.uk)  

Despite persistent calls from all sides to reconsider this most 
brightly burning of issues, the £20 per week uplift to Universal Credit 
has come to an end. 

https://www.gov.uk/government/news/government-launches-500m-support-for-vulnerable-households-over-winter
https://www.gov.uk/government/news/government-launches-500m-support-for-vulnerable-households-over-winter
https://www.gov.uk/government/news/government-launches-500m-support-for-vulnerable-households-over-winter
https://www.gov.uk/government/news/government-launches-500m-support-for-vulnerable-households-over-winter
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Two Wages in One Month: 
Update

One of the most memorable 
court cases of 2020 was the 
Court of Appeal decision that 
the DWP acted irrationally  
and unlawfully by failing to 
adapt the assessment of 
earnings for Universal Credit  
for those with monthly paid 
earnings. These claimants  
were at risk of receiving two 
payments in a single Universal 
Credit assessment period. 
Following on from that case 
and consequent upon an 
amendment to regulation 61 
of the Universal Credit 
Regulations, the DWP has now 
automated the process for 
identifying affected cases. 
This will enable DWP staff to 
move the second monthly 
payment of earnings to the next 
Universal Credit assessment 
period. See DWP Touchbase 
publication for 27 August 2021: 
Touchbase: 27 August 2021 

See our Winter 2020/21 Bulletin 
for more details of the decision 
and amended ESA regulation.

Benefit Arrears and  
Payment by Instalments

The regulations are, as you’d expect, 
Claims and Payment Regulations, or, as 
we call them in the trade, the “C‘n’Ps”.

The full title of the amending 
regulations, if you wish to peruse 
them, is: Social Security (Claims and 
Payments) (Amendment) Regulations 
2021 (SI No. 1065/2021)  . 

Much more accessible and readable, 
however, is the free explanatory 
memorandum that comes with them.

They come into force on 18 October 
2021 and must be viewed in the 
context of past, present and future

A series of regulations 
has been amended to 
allow for the payment 
of benefit arrears by 
instalments.

Continued overleaf 

https://news.dwp.gov.uk/dwplz/lz.aspx?p1=MJMDUzMDEyMDFTMzEzNDoxNkZFOTZDQkNEMDZDN0M1MzJFNTNFMDZFODcxMjhBNg%3d%3d-&CC=&p=0
https://www.legislation.gov.uk/uksi/2021/1065/made
https://www.legislation.gov.uk/uksi/2021/1065/made
https://www.legislation.gov.uk/uksi/2021/1065/made
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DWP payouts caused by adverse 
court judgements and official errors.

Take, for example, the forthcoming 
administrative exercise to identify 
Personal Independence Payment 
claimants affected by the Supreme 
Court’s 2019 judgement on activity 9 

– otherwise known as the MM 
judgement. You can read all about 
the MM case in a further article in this 
Bulletin, in the back pages, where we 
usually put our case-law write-ups.

Consider another, and less well 
known, administrative exercise 
commenced in March 2021 to identify 
up to 1,400 women who may have 
been underpaid Maternity Allowance 
from 2015 to 2017.

Or, most notably, the underpayment 
to the tune of a billion pounds of 
State Retirement Pension to mostly 
older women.

The explanatory memo discusses the 
reasons for, and issues arising from, 
the regulations.

Large, one-off payments may pose 
a risk to some vulnerable claimants 

– particularly “those with serious 
addiction issues”. Payment by 
instalments are more likely to be 
appropriate in these circumstances.

Of particular interest for the practical 
application of the regulations is 
paragraph 7.3 of the explanatory 
memo:

“The changes now being proposed give 
the Secretary of State another option 
in her discussions with claimants. 
The option to be paid in instalments 
is something for the claimant to agree 
to if they choose and the Secretary 
of State recognises that this is a 
statutory entitlement that is lawfully 
due and so must be paid. The existing 
guidance will therefore be 

supplemented with a section which 
deals specifically with these offers; 
in particular, on how staff will present 
the offers. The Department does 
not intend to prescribe an amount 
or a period of time over which the 
payments will be staggered to 
preserve maximum flexibility to take 
into account the claimant’s particular 
circumstances.”

And then, of course, there’s the 
question of joint claims for Universal 
Credit or, less frequently, Jobseeker’s 
Allowance. Where there is a joint 
claim for these benefits both 
claimants will need to consent to the 
arrangement. If disagreement arises, 
let’s say where, for example, one of 
the claimants wants it all today and 
the other wants some of it today and 
a bit more a month later, and so on, 
the DWP will not make payments by 
instalments. Agreement is necessary.

Around 382,000 
benefit and pension 
claimants collect 
their money at the 
Post Office via a Post 
Office card account 
rather than via a bank 
account. 

This option was due to stop at the 
end of August 2021, but has now 
been extended until November 2022. 
This is to account for pandemic 
disruption.

Some clients will already have 
received letters from the DWP 
informing them about the closure 
of the service. Those clients now have 
more time to find an alternative. 

Clients can inform the DWP of a new 
bank account by calling the dedicated 
number 0800 085 7133. 

But for some clients, for example 
those who do not live near a bank 
and do not have access to the 
internet, this may be difficult. 

Back in February 2019, the 
Parliamentary Under Secretary of 
State for Pensions and Financial 
Inclusion said that the DWP was 
going to ‘implement an alternative 
payment service that allows users to 
obtain cash payments in their local 
area’ before the end date. This will be 
the new Payment Exception Service. 

The Payment Exception Service will 
allow a claimant to obtain money 
at PayPoint outlets or the Post Office 
using either a digital voucher (by text 
or email or a barcode displayed on 
a mobile phone), or a reusable mag 
stripe plastic card.

Post Office Card Accounts Closure 
Delayed Until November 2022
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The Upper Tribunal decision [2020] 
UKUT 284 (AAC), reported as [2021] 
AACR 4 on 12 October 2020, held that 
the extension of the past presence 
test from 26 weeks out of 52 to 104 
weeks out of 156 was a breach of the 
Human Rights of child claimants and 
that the test for 3 to 16 year olds 
should revert to 26 out of 52 weeks. 
Following the case, the DWP issued 
new guidance. 

The guidance states that the decision 
of 12 October 2020 is a ‘relevant 
decision’ for the purposes of section 
27 of the Social Security Act. 

This means that decisions made 
after 12 October 2020 must follow 
the Upper Tribunal decision, and 
those decisions must apply the 
regulations as though the 
amendments extending the past 
presence test had not been made, 
thus requiring a past period of 
residence of 26 out of the past 
52 weeks. 

Claimants who have had benefit 
refused on a decision made after 
that date and who would meet this 
period of residence should submit 
a mandatory reconsideration. 

DLA Past Presence Test for Children 
New DWP Guidance Following Reversion to 26 Out of the Past 52 Weeks

Reintroduction of the  
Minimum Income Floor

  The minimum income floor is an 
assumed level of earnings based 
on the number of hours you are 
expected to work (eg. the 
assumed level of earnings will be 
used in your Universal Credit 
calculation even if your actual 
income is lower);

  It only applies if you are claiming 
Universal Credit, are gainfully 

self-employed and are in the all 
work-related requirements group;

  If you already receive UC when 
you become self-employed, or if 
you are self-employed and move 
to Universal Credit as part of 
natural migration, you are exempt 
from the MIF for 12 months (this is 
known as a start-up period).

Timescale
Self-employed claimants who had 
already exhausted their start up 
period prior to the pandemic (known 
as the ‘pre-covid cohort’) began to  
be contacted at the start of August, 
to inform them of the changes and  
to discuss their current situation. 
These are the claimants that are likely 
to have been already subject to the 
MIF rules prior to March 2020.

No claimants should see a reduction 
in their UC award prior to mid-
September, and a month’s notice 
of any change should be provided. 
The DWP have confirmed that the 
next group to be contacted will be 

The minimum income floor (MIF), which was 
suspended during the pandemic, is gradually 
being reintroduced. 

Considering that we have had an extended pause in dealing with the MIF, 
before we consider what the new regulations allow, the best place to start 
might be a brief recap of the rules.

Continued overleaf 
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claimants who were part way 
through a start-up period, and that 
contact will be made within a few 
months. The MIF will not apply 
before any remaining time left in 
the start-up period has elapsed. 
Claimants who applied for UC after 
the MIF was suspended will follow. 

Further discretion?
It is clear to us all that the 
pandemic, and its impact on 
claimants’ livelihoods, is not over. 
To mirror this unsettled work 
climate, the new regulations allow 
for the following discretion:

  The MIF to be treated as a lower 
amount (including zero);

  The MIF to be suspended for a 
further six months in cases 
where the claimant’s business 
remains affected by the 
pandemic;

  Claimants to be exempted from 
work search or work availability 
requirements which would 
otherwise apply in the absence 
of the MIF.

Transitional SDP 
Element – Frequently 
Asked Questions
It will come as no surprise to any of you that 
working out the transitional SDP element rules 
can be tricky to navigate in practice. 

To help you advise your clients, 
we have compiled a list of the most 
frequently asked questions – based 
on our advice line and on issues that 
have been raised on a national level 
by other advice services.

Is the transitional SDP element 
lost if I get a carer or lose my 
disability benefit?

The requirement to satisfy the 
conditions of entitlement to the SDP 
only apply to the period up to and 
including the first day of entitlement 
to Universal Credit. This means that 
subsequent changes which impact 
hypothetical entitlement to the SDP 
do not impact entitlement to the 
transitional SDP element. However, 
please note that it is arguable that 
to satisfy the conditions of the SDP 
on the first day of entitlement to 
Universal Credit, the claimant must 
continue to satisfy the conditions 
throughout their first monthly 
assessment period. This is because a 
change in circumstances in a monthly 
assessment period is backdated to 
the first day of that period. This point 
has not yet been confirmed or 
disproved at appeal.

My disability benefit has been 
awarded and backdated at appeal 

– am I entitled?

If the revision or supersession means 
you became entitled to the qualifying 

disability benefit prior to your move 
to UC, and you satisfied the other 
conditions of the SDP, then UC should 
revise your award to include the 
relevant transitional SDP element. 
This also applies in cases where 
entitlement to the SDP was missed 
in error. 

If I am reassessed as having limited 
capability for work instead of 
limited capability for work-related 
activity, can I move from the lower 
rate to the higher rate?

The rate of the transitional SDP 
element is set in the first monthly 
assessment period and does not 
change (other than due to erosion) 
in response to changes in 
circumstances. This means that 
you cannot move from a lower rate 
to a higher rate, or vice versa. 

What if I’m only entitled to the SDP 
after a change in circumstances?

If this change in circumstances 
means the SDP becomes payable 
(eg. a claimant is moving out to live 
alone), it is advisable to contact the 
DWP to inform them of the change, 
and then wait at least a full benefit 
week before claiming UC. Claimants 
may need support to work out the 
best timing of this change, and each 
case should be considered separately, 
as delaying a claim for Universal 
Credit could have other consequences. 

For more details of these 
changes, we suggest reading 
through the Social Security 
Advisory Committees 
minutes and letters to the 
DWP. There have been 
several concerns raised 
about the reintroduction of 
these rules, in particular 
what factors will be involved 
in making any discretionary 
decision.

The Universal Credit 
(Coronavirus) (Restoration of 
the Minimum Income Floor) 
Regulations 2021 - GOV.UK 
(www.gov.uk) 

https://www.legislation.gov.uk/uksi/2021/807/made
https://www.legislation.gov.uk/uksi/2021/807/made
https://www.legislation.gov.uk/uksi/2021/807/made
https://www.legislation.gov.uk/uksi/2021/807/made
https://www.legislation.gov.uk/uksi/2021/807/made
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Universal Credit Identity 
Verification – DWP Playing 
Catch Up
The normal process for a Universal Credit claim is that 
before your claim is accepted, your identity is checked. 

As well as being a standard part of 
all benefit claims, the ID check for 
Universal Credit, which is predominantly 
claimed online, plays a huge part in 
preventing fraudulent claims. Seasoned 
advisers will be aware that the online 
ID verification process has been beset 
with problems from the start, with 
claimants often unable to verify their 
ID despite doing everything correctly. 
The backup option is that claimants 
stuck in this position are able to verify 
their ID in person at the Jobcentre.

Enter Covid, and an unprecedented 
numbers of UC claims. To cope with 
the demand, the DWP were forced to 
re-deploy staff from other departments 
simply to process the vast number of 
claims while ensuring that claimants 
received payments in time. A decision 
was made to allow claims from those 
who had not been able to verify their 
identity online, despite not being able 
to complete the check in person. To 
further aid processing, claims including 
housing costs and child elements 
were also accepted without evidence. 

We knew that this easement wouldn’t 
be forgotten, and it seems that the 
DWP ‘Repair team’ are now playing 
catch up, with claimants being 
contacted to provide evidence which 
proves their identity along with 
evidence regarding housing costs, 
children, and other aspects of the 
claim. The latest information from 
the DWP states that a team of 1,500 
have nearly completed working 

through a caseload of 900,000 
claimants, and that so far 11% of 
claims were found to be ‘wrong’, 
resulting in £400 million in incorrect 
payments. 

There is growing concern in the 
advice sector that the outworking 
of this trawl is causing significant 
problems for claimants, with some 
being hit with large overpayments, 
and some having their awards 
terminated back to the initial start 
date. The legality of this process is 
not clear; the notifications that some 
claimants have received on their 
journals fall extremely short of 

constituting a proper decision based 
on relevant regulations. This is a 
developing area and we will keep 
you updated via our News in Brief. 

The only real remedy in the 
meantime is to try and raise 
awareness. There are thought to 
be approximately a million claimants 
who have been flagged as needing 
contact. If you are aware of any, 
please ask them to look out for 
requests on their journal and be 
aware that this may apply to 
claimants who have subsequently 
moved into work and no longer 
receive UC.

More information can be found in a freedom of information request 
here: JCP Retrospective Verification Team - Repair Team - Tasked with 
looking at every single UC, New Style JSA, and New Style ESA claim - 
a Freedom of Information request to Department for Work and Pensions 
- WhatDoTheyKnow 

https://www.whatdotheyknow.com/request/jcp_retrospective_verification_t
https://www.whatdotheyknow.com/request/jcp_retrospective_verification_t
https://www.whatdotheyknow.com/request/jcp_retrospective_verification_t
https://www.whatdotheyknow.com/request/jcp_retrospective_verification_t
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Administrative Exercise Begins 
for Claimants Affected by the 
Decision in “MM”

In practical terms, this will involve the 
DWP contacting all claimants who 
are part of the review process and 
making backdated payments to those 
assessed as eligible for more benefit.

The July 2019 case is known as the 
“MM” case, because they are the 
initials of the respondent (Secretary 
of State for Work and Pensions) 
(Appellant) v MM (Respondent).

Here’s the full list of descriptors from 
Activity 9, taken from Schedule 1 of 
the PIP Regulations:

9a  Can engage with other people 
unaided

9b  Needs prompting to be able to 
engage with other people

9c  Needs social support to be able to 
engage with other people

9d  Cannot engage with other people 
due to such engagement causing 
either –

  (i) Overwhelming psychological 
distress to the claimant, or

  (ii) The claimant to exhibit 
behaviour which would result in 
a substantial risk of harm to the 
claimant or another person

The case drew out and sharpened 
the distinction between activity 9b 
and 9c. 

More particularly, this meant refining 
the meaning of “prompting” and 

“social support”, for in every other 
respect these two descriptors are 
identical in their wording and would 
say and mean exactly the same 
thing were the crucial words either 
exchanged one for another, or 
omitted altogether.

No such issue arises in relation to 
descriptors 9a and 9d when you 
compare either one of them with 
each other, or with 9b or 9c, no 
matter what games of omission, 
substitution, or swapsies you care 
to play on them.

On 20 September 2021, Therese Coffey, Work and Pensions Secretary, 
confirmed that an administrative exercise had started to identify 
claimants who may be affected by a Supreme Court judgement from 
July 2019. The judgment related to Personal Independence Payment 
(PIP) Activity 9 - engaging with other people face to face.

Continued overleaf 
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Anyhow, the crucial question arose 
over the meaning of “social support” 
in descriptor 9c. A conclusion might be 
reached, after a cursory glance at the 
descriptor, that, well, yes, of course, 
the social support must be required 
at the same time as the engagement 
with other people takes place. I mean, 
it stands to reason, don’t it?

The Supreme Court in MM, however, 
comprehensively expanded its 
meaning, which just goes to show 
that if a lesson is to be learned from 
this case, it’s that in the legal game at 
least, for most of the time, you should 
keep your wits about you and never 
give a cursory glance at anything.

So. The Supreme Court expanded the 
definition of “social support”. But in 
what direction?

Well, actually, it took it in several 
directions.

Firstly, it unravelled a distinction 
between descriptor 9b and 9c. 
It noted that

“As the Inner House observed in para 
55 of its opinion ... the nature of the 
support provided might not differ 
between 9b and 9c. What brings the 
claimant into 9c rather than 9b is that, 
to be able to engage with others, he or 
she needs that support to come from 
someone trained or experienced in 
assisting people to engage in social 
situations.”

Secondly, the Court addressed the 
issue of timing. It’s this issue that 
shines a light on the mistake made 
by our first cursory glance at the 
descriptor.

The social support doesn’t have to 
occur at the same time as the 
engagement with other people. Lady 
Black, one of the judges on the case, 
put the issue in admirably clear, 
specific and suggestive terms, thus:

“Preparation might occur prior to the 
engagement which enables it to occur 
without, for example, overwhelming 
psychological distress. One technique 
that can be deployed is to look 
together, in advance of the meeting, 
at the ‘worst case scenario’. During 
the meeting, with knowledge of the 
claimant, the supporter can watch 
out for things that are known to 
trigger his or her anxiety, and redirect 
the conversation. Where memory is 
a problem, the supporter can remind 
the claimant of things they have 
forgotten. Private signs of reassurance 
can be given where required. And, 
where required, the supporter might 
recognise the need to remove the 
person from the meeting.’ 
(paragraph 40)”

It suggests that, as a theoretical 
possibility at least, a claimant could 
satisfy descriptor 9c without the 
social support occurring at the time of 
the engagement with others, because 

sufficient support could occur before 
and/or afterwards – a possibility 
exactly contrary to the conclusion we 
reached after our first cursory glance 
at the descriptor. And what an 
entirely unexpected outcome.

The administrative exercise will 
check to see if there are PIP 
claimants who should be entitled 
to more benefit as a result of the 
judgement. Claims made from 6 April 
2016 will be looked at.

The exercise, however administrative 
it is, will still require considerable 
acumen on the part of those DWP 
decision makers engaged in it.

They’ve been given their instructions 
by no less a Lady than Lady Black, 
whom we met earlier:

“… it is only after scrutinising the 
facts particularly carefully that the 
decision maker will be able to reach 
a determination. Although the 
provision is concerned with the help 
the claimant needs, rather than with 
the help which he or she is actually 
getting in practice, it seems likely that, 
in many family/friends cases, 
someone will already be carrying out 
the supportive role in face to face 
engagements. Where this is so, the 
assessment/decision making process 
will be assisted by looking at the 
elements of the support that they 
actually provide, how they have come 
to know what to do, whether or not 
the sort of help that they provide 
could be provided by any well-
meaning friend or family member, 
and what additional help (if any) is 
required. Exploring these issues will 
no doubt be a sensitive task…”.

Of course, on a practical level 
for advisers, it is always open 
to the claimant to pre-empt 
the administrative exercise, 
and request an any time revision 
of the relevant decision.

Continued from page 7:
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Autumn Interview: 
The Benefits Work of the 
Peasholme Charity, York
The Peasholme Charity in York provides benefits and budgeting advice 
as part of its Housing Advice and Homeless Prevention services. 

For benefits advice, its exponent is 
Alison Hodgson.

Alison didn’t, however, begin in 
benefits advice. She joined the 
Charity in 2003, working as a 
resettlement worker in their centre at 
Peasholme Green (the building that 
formerly stood next to the Black 
Swan Pub).

In 2007 her remit changed and it’s at 
this point, as a resettlement outreach 
worker, she first came into benefits 
advice, with a client group of single 
people and couples. This was followed 
several years later by a further change 
in role, this time to a housing support 
worker with an expanded client group 
which now included families.

Currently, she is the Financial 
Capability Coach at the Peasholme 
Charity, a role that involves more 
benefits advice than any of her 
previous roles. She delivers benefits 
and budgeting advice, plus budgeting 
support. Budgeting support for her 
clients can last anything between two 
months and two years.

She also provides representation, 
where possible, at appeal tribunals. 
In fact, this is where I may often see 
her, at the Court House in York. She is 
coming up the stairs to represent, 
and I’m coming down, or vice versa. 
Unless, of course, I’m using the lift.

“So, Alison, the appeals you do at the 
Peasholme, I’m really interested in 
how many, on average, you win. 

What’s your success rate?”

“For the work I do on appeals, my 
success rate is approximately 85% 
[the national average is about 65%]. 
But you see, Andrew, there’s several 
things I’d like to say in respect of 
appeals. 

Much better to avoid them altogether, 
if you can, and the way to do this is to 
throw everything you’ve got at the 
MR [mandatory reconsideration], to 
stop the case escalating.”

“OK. You’ve got a great success rate 
at appeals, but where did you pick up 
the skills for it?”

“In the same way as there’s limited 
tribunal advice and representation in 
the city, there’s a similar lack of 
training for it. I’ve learnt my skills in an 
informal and cumulative fashion from 
the advice I receive from the Welfare 
Benefits Unit on their advice line”

“One other thing, Alison, in relation to 
your work at the Peasholme…how do 
you count your money?”

“My money? What, you mean my 
wages? I do what everyone else  
does – I count them at the end of  
the month, when I get paid. What a 
daft question!”

“No no no, Alison. I mean your 
winnings, your income maximisation 
figures… how do you calculate those?”

“Oh, you mean those figures. Standard 
industry practice: lump sums, from 

such things as tribunal victories and 
arrears, plus weekly benefit increase, 
times 52”

We then went on to discuss topical 
and technical matters.

“What” I began, “are your thoughts 
on –”

“Stop! Stop right there!” she said. 
“I know exactly what you’re going to 
ask. The ending of the £20 uplift. I can 
give you a few thoughts on this. I’m 
particularly concerned about those 
people who claimed Universal Credit 
after the beginning of the pandemic, 
after the extra twenty quid a week 
was introduced. These claimants have 
had a long time to get used to the 
increase, in terms of their weekly 
budgeting, and have not experienced 
budgeting on a lower amount, 
whereas pre-Covid claimants have. 
Both sets of claimants, however, face 
the same reduction”.

Alison went on to make a second 
point, briefer than the first, as if to give 
fewer words greater weight: “I will, of 
course, in my budgeting support role, 
be attempting to mitigate the effects 
of the cessation of the uplift over the 
coming months.” 

Finally, I asked Alison about her 
view of the services we provide at the 
Welfare Benefits Unit. Her reply was 
emphatically short:

“I couldn’t do my job without the 
Welfare Benefits Unit.”
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CSE/197/2020 – tribunals  
and representation: Are You 
Experienced?

Where does regulation 35 fit in with 
limited capability for work related 
activity? It fits in in exactly the same 
way as regulation 29 does for limited 
capability for work. The key term is 

“substantial risk”. A claimant can be 
treated as having limited capability 
for work-related activity (LCWRA) if, 
by reason of their health condition 
or disability, there would be a 
substantial risk to the health of the 
claimant or others were the claimant 
to be found not to have LCWRA, that 
is, where they have failed to meet the 
conditions of any of the descriptors 
required for admission to the support 
group. The provision operates where 
a claimant has been found to have 
limited capability for work but then 
fails to satisfy any of the LCWRA 
descriptors.

The representative in CSE/197/2020 
was described as “experienced” so, 
presumably, knew all about 
regulation 35. Thing is… they failed to 
mention it to the First-tier Tribunal. 
Not sure what else they failed to 
mention, but regulation 35 was 
central to the appeal and should 
have been.

Prior to the First-tier Tribunal, the 
appellant had been receiving 
Employment and Support Allowance, 
and was in the support group, and 

was in that group due to the 
operation of regulation 35.

A supersession came along, possibly 
instigated by the DWP, and the 
appellant failed to maintain his 
membership of the support group, 
either by way of a relevant descriptor, 
or regulation 35. He requested a 
mandatory reconsideration, which 
then proceeded to appeal. The DWP, 
in its submission to the tribunal, 
raised the issue of regulation 35. 
The representative, in theirs, didn’t.

Furthermore, during the hearing, 
neither the tribunal members, nor 
the claimant and their representative, 
raised the issue. The tribunal 
dismissed the appeal on the basis 
that no mention had been made to it 
of regulation 35, so why should they 
consider it?

The case reached the Upper Tribunal, 
where the focus switched from the 
representative’s experience, or lack 
of it, to the remit of the First-tier 
Tribunal.

What issue, exactly, should the tribunal 
have paid particular attention to?

Judge Wright looked at the case, and 
saw it in these terms: “if no-one 
mentions it, and the appeal appears 
not to raise it, does a First-tier 

Tribunal need to trouble their minds 
about it?”

These terms, very broadly, are the 
same as those of section 12(8)(a) 
of the Social Security Act 1998, 
which are: ‘in deciding an appeal 
the First-tier Tribunal need not 
consider any issue that is not raised 
by the appeal’.

Was regulation 35, therefore, an issue 
“raised by the appeal”?

Well, of course it was. Look at the 
history of the case. The appellant 
took a trip to the Upper Tribunal 
because he’d lost his membership 
of the support group under regulation 
35. They’d even mentioned it in 
their MR request. The DWP raised it 
in their submission to the First-tier 
Tribunal – even if the appellant’s 
representative didn’t.

This is how Judge Wright summed 
it up:

“… if an issue is raised by an appeal 
then it must be considered. The legal 
obligation on the First-tier Tribunal to 
consider an issue raised by the appeal 
cannot be removed by silence from 
the parties to the appeal on such an 
issue or even where a representative 
positively declines to argue it as an 
issue. The First-tier Tribunal in appeals 
concerning entitlement to social 
security benefits exercises an 
inquisitorial jurisdiction and not 
an adversarial one.”

And on this basis, he sent the case, 
and the parties to it, back to a 
First-tier Tribunal, to sort the matter 
out, once and for all.

The experience, or otherwise, of a representative 
at a First-tier Tribunal triggered this trip 
to the Upper Tribunal in a case concerning 
limited capability for work-related activity 
and regulation 35.
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CH/2492/2019 – Housing Benefit 
overpayment – whether claimant could 
reasonably have been expected to realise 
that they were being overpaid
This is a decision made by Upper Tribunal Judge 
Rachel Perez on 8 September 2020

The claimant was overpaid Housing 
Benefit because, despite declaring 
a monthly paid occupational pension 
the council mistakenly recorded this 
as being paid annually.

The council issued a decision letter 
with figures used, including income.

There was no dispute that the 
overpayment arose due to official 
error by the local authority but 
the council argued that the 
overpayment was still recoverable 
as the claimant could reasonably 
have been expected to realise that 
they were being overpaid.

The relevant legislation is regulations 
80 and 81 of the Housing Benefit 
(Persons who have attained the 
qualifying age for state pension 
credit) Regulations 2006. Regulation 
81 sets out that an overpayment is 
not recoverable if it arose from 
official error that the claimant did not 
cause or materially contribute to and 
the claimant could not, at the time of 
receipt of the payment or of a notice 
relating to the payment, reasonably 
have been expected to realise that 
it was an overpayment.

The claimant was aged 82 when 
they claimed Housing Benefit for 
the first time. In doing so they 
correctly recorded a monthly paid 
occupational pension along with 
weekly state retirement pensions. 

The subsequent decision letter 
included the statement “Please read 
on the following page(s) for details of 
how your benefit is worked out. If you 
think anything is wrong please tell 
me immediately”. The rest of the 
letter included three pages of figures, 
listing amount of income, applicable 
amount and how benefit is calculated 
referring to income disregards and 
excess income. The state pensions 
were noted as the correct weekly 
amounts but the occupational 
pension had been converted from 
a monthly to annual amount.

The First-tier Tribunal dismissed 
the claimants appeal, finding that 
it would have been reasonable for 
the claimant to check whether the 
information in the award letter was 
correct and “to have noted the error 
which is clear”. 

The claimant then appealed to the 
Upper Tribunal.

The Upper Tribunal allowed the 
claimant’s appeal and substituted 
their own decision that the 
overpayment was not recoverable.

Upper Tribunal Judge Perez found 
that the First-tier Tribunal had failed 
to give adequate reasons for finding 
that the letter was clear and that the 
claimant would have noted the 
mistake. They also failed to inquire 
into the claimant’s background, 

including what the claimant had 
lectured in (instructing apprentices 
in bricklaying). They also failed to 
take account of, and make findings 
in relation to, other relevant facts. 
These included the claimant’s age 
and his view of the council’s 
documentation; he saw the council’s 
decision letter as “bundles of figures”. 
A Sudoku puzzle would be easier to 
understand.

Judge Perez concurred with the 
appellant. Rather than indicating 

“the error which is clear”, Judge Perez 
described the pages of the decision 
letter containing the figures as “a 
shock to the eye”, due to use of 
terminology, the page layout, use of 
font and spaces. The Judge also noted 
that in their short decision notice the 
First-tier tribunal had themselves noted 
that ‘the 4 pages of the award letter...
were not easy to follow’.
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In 2019, as a part of the transfer of 
working-age DLA claimants to Personal 
Independence Payment, the claimant 
was re-assessed, and awarded 
standard daily living component only, 
of the new benefit. No enhanced daily 
living component, and no mobility. 
In other words, they were awarded 
neither of the PIP equivalences of 
their previous DLA award.

The claimant, after requesting and 
being refused permission to appeal to 
the Upper Tribunal by a District Judge, 
appealed directly to the Upper 
Tribunal. Judge Hemingway gave 
permission to appeal to the Upper 
Tribunal and the papers landed on his 
desk several weeks later. He identified 
exactly seven grounds of appeal. Of 
these seven he swept six aside, 
leaving just the one to be considered.

Why did the tribunal not adjourn the 
hearing to obtain the evidence which 
would have been considered by a 
decision-maker when the claimant 
had last been awarded DLA?

On this basis, he gave the appellant 
permission to appeal, quoting a 
paragraph from the “CH” case (CH 
and KN v SSWP [2019] AACR 11): 

‘… the tribunal was, in light of CH and 
KN v SSWP [2019] AACR 11 arguably 
required to explain why it was 
reaching an outcome on the appeal 
which appeared inconsistent with the 
terms of the previous award. It may 

be that, at least with respect to the 
previous award of the lower rate of 
the mobility component of DLA there 
was an apparent inconsistency such 
as to trigger that obligation. The 
tribunal did not seem to offer a direct 
and specific explanation for any such 
inconsistency and, on that basis, 
I have decided to give permission …’ 
(paragraph 2).

Judge Hemingway then examined the 
case-law relevant to the issue before 
him. He referred to a reported 
decision from 1996, which he 
described as the “classic analysis of 
the duty to give reasons where an 
award of a particular benefit changes”. 
He was referring to R(M)1/96. This 
case involved an appellant who had 
been receiving mobility allowance but 
on renewal of the claim, the mobility 
allowance was taken away, despite 
the appellant arguing that their 
condition had actually got worse.

Hemingway quoted another case 
– YM v SSWP (PIP) [2018] UKUT 16 
9AAC) – which decided that the 
principle in R(M)1/96 “would 
potentially come into play in 
circumstances where there  
as a potential overlap 
between certain

DLA tests and PIP tests such that in 
some cases there would be a need 
to explain “apparently divergent 
decisions””.

At this stage, we can understand 
why the appellant in the case began 
to feel quite optimistic about a 
positive outcome – the positive 
outcome being the remittal of the 
case to a new first-tier tribunal.  
To get their adequate reasons.

However, Judge Hemingway’s 
reasoning took an untoward turn. 
Concerning the YM case, he noted 
that the requirement to give 
adequate reasons in such divergency 
cases “does not place an undue 
burden on the tribunal” and nor does 
it require a sophisticated approach. 
Furthermore, Judge Hemingway, in 
this decision, at paragraph 8, goes 
on to say that the duty to explain 
divergence, where it arises, is not 
a demanding one and …a detailed 
analysis will not be called for.

Now the appellant started shaking, 
and went distinctly weak at the knees.

Oh my god. Is this really how 
Hemingway’s going to approach the 
reasoning of the First-tier Tribunal, 
with an undemanding and overly 
flexible definition of adequacy?

CPIP/1748/2020 – transfers from 
DLA to PIP and lower awards

Continued overleaf 

The claimant had an award of Disability Living 
Allowance. It was made up of high-rate care 
component and low-rate mobility. The award 
had been in place since 2010 on the basis of 
mental health problems.
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The appellant’s representative 
pulled hard in the opposite 
direction. The statement of 
reasons was insufficient to 
amount to a proper explanation. 
What reasons there were, were 
sprinkled, and not very liberally 
at that, over five or six paragraphs, 
without a great deal of coherence 
or connection between them that 
could make sense to an appellant. 
What there should have been was 
a neatly packed paragraph full of 
a fine set of perfectly adequate 
reasons, clearly expressed and 
ready to be read, and easily 
understood.

Judge Hemingway dismissed 
the appeal, saying “the duty is 
a simple, straightforward and 
undemanding one which simply 
requires the F-tT to put the 
claimant in a position (if the 
findings and reasoning as 
contained in the statement of 
reasons do not otherwise do that) 
to understand why the F-tT has 
taken, if it has, an apparently 
divergent view. In my judgement 
the various paragraphs from the 
statement of reasons set out 
above make it clear to the 
claimant that the F-tT was of the 
view that there had been, in latter 
times, an improvement in her 
mental health condition which 
it found to be significant.”

However, the requirement for 
a tribunal to give reasons for its 
decision means that it is still 
necessary for a tribunal to explain 
why it is not renewing a previous 
award unless this is obvious from 
its findings (see Evans, Kitchen 
and Others v. Secretary of State, 
unreported CA, 30 July 1993) 
[now reported as R(I) 5/94] 
(para. 15).

Continued from page 7: C5/21-22 (PIP)  
– failure to attend 
medical assessment
This is one of two write-ups of a  
Northern Ireland case in this Bulletin 
(please see C3/18-19: activity 7 for the other) 
and what applies in that case, in terms of  
legal procedure, also applies here.

This case concerns a failure to attend 
a medical assessment. But how did 
this failure to attend a medical 
come about?

A claimant receives Disability Living 
Allowance. The award is an indefinite 
one – it’s for life. And it’s the “life” bit 
of the case that caused all the 
commotion.

Personal Independence Payment was 
introduced in April 2013. Since then, 
claims for a disability benefit from 
those of working age, that is, 
between 16 and State Pension age, 
have been claims for PIP, not DLA. 

At the same time, a transfer exercise 
commenced, whereby those of 
working age already on DLA were 
courteously invited to claim PIP. 
If they didn’t, their DLA would cease.

In July 2017, our claimant received 
a letter inviting him to claim Personal 
Independence Payment. At this stage 
it appears the claimant complied 
with the request without complaint 
or umbrage, as he proceeded to fill 
in the PIP2 form and return it to 
the DWP.

Continued overleaf 
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Continued from page 13:

However, on receiving a second 
invitation, this time to attend a 
medical assessment for the purposes 
of PIP, he took offence and expressed 
his dissatisfaction by failing to turn 
up for it.

The Department – the Department for 
Communities, that is – then decided 
two things. Firstly, they decided that 
he had no good reason for not 
turning up for the medical, and 
secondly, they stopped his existing 
DLA award, which the Department 
did under regulation 13(1)(a) of the 
Personal Independence Payment 
(Transitional Provisions) Regulations 
(Northern Ireland) 2016 (the 
Transitional Regulations).

The claimant appealed, but the 
several arguments he put to the 
tribunal didn’t cut the mustard – 
at least not with Commissioner 
Stockman, who stated that they 
were all unarguable. They were 
mainly addressed to the legislation 
governing the transfer of claimants 
from DLA to PIP.

What, however, did persuade the 
Commissioner, was a point raised 
by the Department. 

Previous case-law, in the form of 
IR v Secretary of State for Work and 
Pensions [2019] UKUT 374, had 
established that such invitations, 
to medicals, or, presumably, any 
other appointment arranged by the 
Department, must use language 
that is a “clear and unambiguous 
mandatory requirement to attend”.

That’s where the Department’s 
procedures let them down, and 
Mr Kinnett, the Department’s 
representative, held his hands  
up to it.

Commissioner Stockman, in his 
reasons for the decision, identified 
three failures on the part of the 
Department:

‘... there was an assertion by the 
Department that the appellant had 
been called to attend a medical 
examination. However, there was no 
evidence to confirm this in the papers 
before the tribunal, no copy of the 
notice and no indication of whether 
the language used in such a notice 
indicated a clear and unambiguous 
mandatory requirement. As this did 
not satisfy the requirements of case 
law, [the Department’s representative] 
supported the submission that the 
tribunal had erred in law. I consider 
that the submission that the tribunal 
has erred in law on this basis is clearly 
correct.’ (paragraph 27).

Consequently, Commissioner 
Stockman sets aside the decision  
of the tribunal, and remade it in the 
following terms:

‘In the absence of necessary proofs 
being submitted by the Department, 
I find that the Department has not 
established that the appellant failed 
to attend a consultation without  
good cause. I allow the appeal  
against the negative 
determination 

under regulation 9(2) that was issued 
on 31 January 2019. The appellant’s 
claim for PIP dated 12 October 2017 
is therefore still subsisting.

This has the further consequence 
that the decision to terminate the 
appellant’s DLA award under 
regulation 13(1)(a) of the Transitional 
Regulations is void and of no effect. 
This is on the basis that the appeal 
from the negative determination 
under regulation 9(2) has been 
allowed and that a negative 
determination must be established 
as a precedent fact in a termination 
decision under regulation 13(1)(a).’

This matter should now revert to the 
Department, who may issue a fresh 
invitation to the appellant to attend 
a consultation.’ (paragraphs 39-41).
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An appellant, unable to speak clearly, 
was awarded two points at a tribunal 
under descriptor 7(b) - Needs to use 
an aid or appliance to be able to speak 
or hear. The aid or appliance in this 
case was a pen and paper.

The Department’s main argument 
was that communicating verbally 
for Activity 7 was limited in its 
meaning to communicating orally, 
with the spoken voice. Therefore, the 
aid or appliance, for it to be included 
as such under the definition of aid or 
appliance in regulation 2 to the PIP 
Regulations (a device which improves 
or replaces a claimant’s impaired 
function) had to assist or replace 
the spoken word, not the written. 
Using a pen and paper therefore 
couldn’t count. Something like a 
text to speech machine would.

The Department, in advancing this 
brave, bold, but ultimately futile 
argument, relied on obiter comments 
from a previous case – EG v Secretary 
of State for Work and Pensions [2017] 
UKUT 101, decided by Judge Grey in 
the Upper Tribunal. In that case 
Judge Grey said “The baseline 
descriptor for activity 7, [descriptor 7]
(a) ‘can express and understand 
verbal information unaided’ refers to 

the spoken word and does not include 
written communication. The wording 
of descriptor 7(b), meriting 2 points … 
is not assessing the ability to 
communicate in writing”.

To answer the question of whether a 
pen and paper is an aid or appliance, 
it’s necessary to ask a preliminary 
and more essential question – does 
activity 7 include both written and 
spoken communication?

Commissioner Stockman rejected the 
Department’s case. He found that 
had the legislation intended the 
activity to be restricted to speaking it 
would have used in the legislation the 
word “orally”, not “verbally”. Within 
the context of an impaired function, 
such as speaking, the term “verbally” 
can include within its meaning both 
writing and speaking, whereas writing 

C3/18-19(PIP): activity 7  
– communicating verbally – using 
a pen and paper – aid or appliance
This case was brought, rather optimistically we feel, to 
the Social Security Commissioners by the Department for 
Communities. It’s a Northern Ireland case and, whilst not 
binding on mainland courts, is still persuasive, and should 
prove effective when used appropriately in a First-tier 
Tribunal anywhere in the UK.

cannot, within its meaning in the PIP 
regulations include speaking, if you 
are not able to speak.

Thus, Commissioner Stockman is able 
to say ‘One turns keyboard input into 
computer generated sound, while 
the other turns keyboard input into 
text. Neither of them, therefore, 
involves communicating orally, but 
both of them involve communicating 
verbally. Would a claimant using 
either device be using an aid or 
appliance to be able to speak or hear? 
On the definition of aid that means 
a device that improves, provides or, 
crucially, replaces speech or hearing, 
I believe so.’ (paragraph 31)

He therefore finds that a pen and 
paper, or a keyboard that turns letters 
into text, is an aid or appliance and 
dismisses the Department’s appeal.
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Looking Forward to… 
A New Explicit Consent Procedure 
for Universal Credit

The enquiry is called “Universal Credit: 
the wait for a first payment” and  
can be found here:  
https://committees.parliament.uk/
work/135/universal-credit-the-wait-
for-a-first-payment/ . 

Paragraphs 123-145 of the enquiry 
go somewhat further than the title 
suggests by addressing the issue of 
on-going support, particularly for 
vulnerable claimants, once that first 
payment has been made.

Currently, Universal Credit uses 
an “explicit consent model” for 
exchanges of information between 
claimant and advocate and the DWP. 
This is a weightier requirement than 
the implicit consent model used for 
other benefits. For the former, 
claimants must consent to a third 
party acting on their behalf each time 
a request for information is made. 
For the latter, DWP staff can use their 
judgement and experience to decide 
whether the claimant has consented 
to a third party acting on their behalf. 

The enquiry mentions a report 
published in September 2020, 
where the Social Security Advisory 
Committee (SSAC) noted that some 
support organisations had expressed 
concern about the operation of 
explicit consent, saying that it 

“hinders their ability to help, causes 
distress for some claimants with 
mental health problems who rely 
on the support of an advocate and 

creates delays”. In other words, the 
efficacy of the adviser’s or advocate’s 
role is curtailed, to the detriment of 
the claims of vulnerable people.

Paragraph 145 of the enquiry is 
particularly relevant to the role 
of advisers in advice agencies. 
It contains recommendations for 
the Government on improving the 
DWP’s work with support 
organisations. For that reason alone, 
we quote the paragraph in full:

“145. Support organisations have 
expressed concern that DWP’s 
approach to data sharing and consent 
has had a detrimental effect on their 
ability to support vulnerable claimants. 
The Department now says it is 
exploring options for improving its 
model of explicit consent. We urge 
the Department to publish more detail 
about how this exploration is being 
progressed, including when the 
Department expects progress to be 
visible to observers and experienced by 
claimants. We echo the Social Security 
Advisory Committee’s recommendation 
that DWP should consider applying the 
implicit consent model to Universal 
Credit, or at least consider what 
improvements it can make to the 
model of explicit consent. More broadly, 
DWP should review its approach to how 
it works with people and organisations 
that support claimants, including 
support workers, housing associations 
and local authorities.”

The government responded to 
the enquiry in December 2020. 
They were, it said, working to develop 
a prototype procedure in a positive 
collaboration with end users.

Then, six months later, in July 2021, 
Stephen Timms, Chair of the Work 
and Pensions Committee, wrote back 
to Mr Quince, seeking nothing more 
than an update on how work towards 
the DWP’s objective was progressing.

How far, then, has the Government 
progressed?

How soon can advisers expect an 
easier interaction with the DWP on 
behalf of their clients?

Mr Quince responded to the letter 
from Mr Timms on 3 September, 
in the following terms:

‘The prototype was used to check 
understanding and to gather user 
needs to iterate the explicit consent 
process. It was never the intention to 
roll out the prototype but, instead, to 
use the findings to help design the 
new process. We had originally 
planned to conduct the design and 
build last year but had to postpone 
due to the pandemic. We are now at 
an early stage of picking up again with 
the intention of delivering an explicit 
consent process this year.’

This issue is an offshoot of the current enquiry 
by the Work and Pensions Committee into first 
payments of Universal Credit.

https://committees.parliament.uk/work/135/universalcredit-the-wait-for-a-first-payment/ 
https://committees.parliament.uk/work/135/universalcredit-the-wait-for-a-first-payment/ 
https://committees.parliament.uk/work/135/universalcredit-the-wait-for-a-first-payment/ 
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Monday – Thursday, 9am – 5pm | Friday, 9am – 4.30pm
Available to advisers in North Yorkshire and York 

Please do not give our contact details to members of the public

Welfare Benefits Unit Advice Line 01904 642512
advice@welfare-benefits-unit.org.uk

BenefitsBulletin is compiled by the Welfare Benefits Unit, 17 Priory Street, York YO1 6ET Registered Charity 1164225

welfare-benefits-unit.org.uk
twitter.com/WBUadvice

Upcoming Training
Are you new to welfare benefits, in need of a 
refresher, or looking to expand your knowledge? 
Whatever your level of experience or particular 
interest, take a look at our upcoming courses 
and come and join our “friendly supportive and 
extremely knowledgeable” tutors.

Here’s the menu:
Benefits for State Pension Age 
Thursday 4 November, 10am to 4pm

Benefits for People with Mental Health Conditions 
Wednesday 10 November, 10am to 4pm

Introduction to Benefits 
Wednesday 24 November, 1 and 8 December, 10am to 4pm 

Introduction to Benefits 
Wednesday 12, 19 and 26 January, 10am to 4pm

Personal Independence Payment – How to get the right decision 
Tuesday 8 February, 10am to 4pm

Benefits Overview working age 
Thursday 17 February, 10am to 4pm

All our courses are run online via 

“Really great combination of delivered information and 
practice exercises made complex information easy to learn”

Forum:

Save 
the Date!
Our next WBU 
Forum will be 
online at 10am 
on Thursday 
25 November
Do join us for coffee*, 
biscuits*, a round-up of the 
latest benefit news and a 
look at the October budget.

 
 
 
 
 
 
 

*As you will be joining us on 
Zoom, you will need to supply 
your own coffee and biscuits.

mailto:advice%40welfare-benefits-unit.org.uk?subject=
http://welfare-benefits-unit.org.uk
http://twitter.com/WBUadvice

