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Brexit, Benefits, the End of the 
Grace Period: What Happens Now?
Let’s get up to speed… 

  The UK left the EU on 31 January 
2020 and entered a transition 
period, which ended at 11pm  
on 31 December 2020. 

  From that date until 30 June 2021, 
we moved into a grace period. 
During the grace period, certain 
protections were in place to 
preserve free movement rights  
for those who had been resident  
in the UK prior to the transition 
period ending. This allowed people 
time to apply to the EU Settlement 
Scheme (EUSS). 

  To narrow the scope to the 
benefits world; the grace period 
rules meant that for many, 
entitlement to benefits continued, 
even if leave had not been granted 
through the EUSS. 

The deadline for applying to the EUSS 
was 30 June 2021 (the end of the 
grace period). Those granted Settled 
Status or Pre-Settled Status, or who 
have a pending application made 
before the deadline, have protection. 

What happens now for those 
who haven’t applied for leave?
The first thing to be clear about  
is that applying to the EUSS to be 
granted Settled or Pre-Settled Status 
was not simply a tick box exercise 
– the deadline was a genuine cliff 
edge for claimants. Claimants who 
have not made an application face 
losing their benefit entitlement. 

Continued overleaf 

Any EEA national could be in this 
position if they have not realised  
the importance of making an EUSS 
application, or the need to claim for 
their children as well as themselves. 
The benefits in question may have 
been in payment for many years. 
Particular concern rests with those 
who have had a previous right  
to reside which no longer stands,  
looked after children, and those  
who lack capacity.

We have spoken to many advisers 
who report that clients have not seen 
the need to apply as they believe 
themselves covered by existing rules. 
Without going into the technical 
details too deeply, the general idea  
to impress on people is that the rules 
have changed. It is not another set  
of rules on top of the existing ones, 
they have been superseded. Most EEA 
nationals (but see note below) in 

receipt of means-tested benefits who 
have not applied to the EUSS will no 
longer be able to rely on any existing 
right to reside, and those receiving 
disability and carer’s benefits will  
find themselves excluded as they  
fall under the definition of persons 
subject to immigration control. 

Note: someone who has been granted 
Indefinite Leave to Remain does not 
need to apply to the EUSS, however, 
we would strongly advise seeking 
immigration advice if you believe your 
client to be covered by these rules.

See also our article: Entitlement 
to Disability and Carer Benefits 
After Brexit and End of Free 
Movement Rights. 
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What can claimants do? 
The positive news is that the 
government has been clear  
that late applications to the  
EUSS will be accepted if there is  
a reasonable ground for the delay  
(a non-exhaustive list of examples 
is available in Home Office 
guidance published in April 20211). 

The DWP have also announced 
that they will undertake another 
data matching exercise to identify 
all claimants who are currently 
receiving benefits but who have 
not yet applied to the EUSS.  
Extra statutory payments will be 
made to claimants in this position, 
to protect their income for a short 
period. Although this is not set  
in stone, the DWP have said  
that they will carry out a final 
signposting exercise in September 
2021, with claimants given a 
further month after that to  
apply. If an application is still  
not made, benefit entitlement  
will be suspended and a further 
month will be given to allow 
people to apply before their 
entitlement ceases. 

Please do all that you can to 
spread the word, not just in work 
circles but in your home lives as 
well. These changes have far-
reaching implications that we 
have not covered here (eg. right  
to reside, employment, health, 
housing), and the impact will  
be felt for many years to come. 

1 EU Settlement Scheme: EU, other 
EEA and Swiss citizens and their 
family members (publishing.
service.gov.uk)  
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Extension to  
COVID-19 Easements

Certain relaxations 
introduced for claimants 
during the pandemic have 
been extended. Here is a  
list of the most important:

  Treated as having  
limited capability for  
work for Employment  
and Support Allowance

The provisions to treat  
those affected by COVID-19 
as having limited capability 
for work and removal of 
waiting days is extended  
to 12 November 2021.

  Continued entitlement  
to Jobseeker’s Allowance 
during covid-related 
sickness or isolation

The amendments that allow 
those affected by COVID-19 
to retain entitlement to 
Jobseeker’s Allowance 
without this counting towards 
a short or extended period  
of sickness are extended  
until 31 August 2021.

  Carer’s Allowance and 
COVID-19 related breaks 
in caring role

The provisions for continued 
entitlement where there is  
a break in providing care due 
to COVID-19 and isolation 
rules are extended to  
31 August 2021.

  Entitlement to means-
tested benefits during 
temporary release  
from prison

This easement has been 
extended until 31 August 
2021, but is restricted to 
those on temporary release 
for COVID-19 related reasons.

Entitlement to 
Disability and Carer 
Benefits After Brexit 
and End of Free 
Movement Rights – 
DWP Guidance
Prior to the UK leaving the European Union 
(Brexit), European Economic Area nationals 
could not be defined as ‘a person subject 
to immigration control’ and consequently 
their immigration status was not relevant 
in relation to entitlement to benefits.

Since Brexit and the end of the 
transition period on 31 December 
2020, continued entitlement depends 
upon the claimant establishing 
immigration leave to enter or  
remain, including leave granted  
under the EU Settlement Scheme,  
or that they are in a protected  
group who retain a European  
free movement right to reside.

Those in a protected group include:

  between 31 December 2020 and 
30 June 2021, those with a free 
movement right to reside on  
31 December 2020 who have  
not made an application under  
the EU Settlement Scheme

  after 30 June 2021, those with  
a free movement right to reside  
on 31 December 2020 with an 
application for leave under the  
EU Settlement Scheme that has 

not been finally determined, 
withdrawn or abandoned

  between 31 December 2020  
and 30 June 2021, those defined 
as a ‘relevant family member’ 

In relation to disability and carer 
benefits, visit DWP guidance in DMG 
Memo 7/21  and ADM Memo 8/21  
which includes the following points:

Due to changes relating to our exit 
from Europe, claims for disability 
benefits and Carers Allowance will 
now require the decision maker to 
determine whether or not the 
claimant is a person subject to 
immigration control – otherwise 
known as a “PSIC”. This may also 
involve an investigation into family 
circumstances, to determine whether 
a family member is a PSIC.

Continued overleaf 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/986191/m-7-21.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/986191/m-7-21.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/986153/adm8-21.pdf
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A claimant is not a PSIC where  
they have been granted leave to  
enter or remain in the UK under  
the EU Settlement Scheme.

Where this is not the case,  
and leave has not been granted, 
further investigation will be required 
in order to confirm if there is 
protection for the claimant under  
the grace period regulations.

Continued from page 3:

Guidance on the grace period 
regulations can be found, again,  
in ADM Memo 7/21 and DMG  
Memo 6/21.

The most important thing to 
remember is that applications  
under the EU Settlement Scheme 
must have been made by 30th June 
2021. Where this is not the case, 
advisers should refer their clients  
for independent immigration advice.

Child Benefit  
Terminal Dates and 
Cancelled Exams

New regulations came into 
force on 31 May 2021 which 
change the rules regarding 
the Child Benefit end date  
for students whose final 
exams are cancelled due  
to COVID-19. 

As a reminder, the normal 
terminal date rules allow  
for Child Benefit to remain  
in payment until 31 August, 
providing that the young 
person is under 20 and 
remains in education past  
31 May. Due to COVID-19, 
national exams have been 
cancelled, which effectively 
puts an end to the young 
person’s education, 
potentially prior to 31 May. 
Under the normal rules,  
Child Benefit would then  
end at the next terminal 
date, which would be  
31 May rather than 31 
August. The new rules  
have been brought in to 
remedy this issue. 

Provided that the young 
person has actually been 
entered for exams which 
have then subsequently  
been cancelled, the new  
rules provide protection  
for the period from 1 June – 
31 August 2021, allowing 
Child Benefit to remain in 
payment until 31 August. 

The regulations  
can be found here:  
https://www.legislation.gov.
uk/uksi/2021/630/made  

Exemptions From 
Local Housing 
Allowance Shared 
Accommodation Rate
The exemptions from the shared 
accommodation rate of the Local Housing 
Allowance have been extended for care leavers 
and certain former homeless hostel residents.

The extensions had been due to  
be introduced from October 2023  
but have been brought forward and 
come into force on 31 May 2021.

The amendments:

  extend the care leavers exemption 
so that they apply to those up to 
the age of 25 instead of 22; and

  extend the homeless hostel 
exemption by reducing the  
lower age limit of 25 to 16.

The DWP advises that claimants  
will need to self-identify in order  

to qualify for the one bed  
Local Housing Allowance rate.

This means that claimants could  
lose out if unaware that they could 
benefit from the change. In order  
to benefit from the change 
retrospectively claimants should 
notify Universal Credit or Housing 
Benefit within one month of the 
change (ie. by 30 June) or try to  
give good reasons for reporting later.

Visit Housing Benefit Circular:  
HB Adjudication Circular A7/2021  

https://www.legislation.gov.uk/uksi/2021/630/made
https://www.legislation.gov.uk/uksi/2021/630/made
https://www.gov.uk/government/publications/housing-benefit-adjudication-circulars-2021/hb-a72021-the-housing-benefit-and-universal-credit-care-leavers-and-homeless-amendment-regulations-2021
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The £20 Per Week COVID-19 
Uplift – Permission Granted 
for Judicial Review Challenge
Due to the unprecedented nature of the events of March 
2020, the government stepped in and increased payments 
of Working Tax Credit and Universal Credit by £20 per week.

The same generosity was not 
extended to those claimants 
receiving Income Support,  
income-based Jobseeker’s  
Allowance, or income-related 
Employment and Support Allowance.

On the face of it, the inconsistency of 
treatment appears quite remarkable.

What could possibly justify it?  
It couldn’t act as an incentive to 
convert to UC. The uplift to UC was  
a temporary measure introduced  
in March 2020, and, despite third 
sector protestations, will probably 
remain a temporary measure, and 
not continue beyond September  
2021. No. It couldn’t be that.  
The justification for the uplift  
was to target help at those who  
were in work but had lost income.

Not unexpectedly, upon these 
remarkable events, a Judicial  
Review ensued.

For the High Court Judge that  
granted permission for the  
Judicial Review, the issue wasn’t  
the inconsistency itself, the issue  
was whether the inconsistency  
was discriminatory and unjustified. 

The High Court granted permission  
on 27th April for the case to be heard. 

It agreed that it was arguably 
unlawful. The two claimants,  
each with a million other claimants 
behind them in similar circumstances, 
expressed an understandable 
amount of impatience when they 
requested the case be heard before 
the end of July 2021.

The two are represented by legal  
firm Osbornes Law who had this  
to say about the two cases:

‘We are pursuing this legal challenge 
based on the proposition that the 
pandemic means those dependent 
upon basic allowances are facing 
higher basic living costs, and yet 
despite their very similar 
circumstances, only some of them 
receive a Covid-specific uplift to help 
meet those costs. This unfairness calls 
for a properly evidenced justification, 
particularly as almost 2 million 
disabled people are disproportionately 
affected by this decision and the 
pandemic generally. Thus far the 
Government has failed to provide any 
objectively verifiable reason for the 
difference in treatment of people in 
essentially identical circumstances.’

Watch out for updates on this case in 
future editions of the Benefits Bulletin.
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Benefit of Making a Claim for UC 
Before Entitlement to ESA Ends
Making a claim for Universal Credit before entitlement to Employment 
and Support Allowance ends can sometimes avoid having to start 
again before being accepted as having limited capability for work 
or limited capability for work and work-related activity. It can also 
avoid having a 3-month waiting period before the relevant limited 
capability element is included with the Universal Credit award.

This is a particular issue for ‘mixed 
age couples’ where the older partner 
receives income-related Employment 
and Support Allowance and is 
approaching state retirement age.

In these circumstances, entitlement 
to Employment and Support 
Allowance, which is a working-age 
benefit, will end when the claimant 
reaches State Pension age. They  
will not be able to make a claim  
for Pension Credit until both have 
reached State Pension age meaning 
that they need to claim Universal 
Credit for means-tested support.

The couple may benefit from 
transitional rules where they make  
a claim for Universal Credit before  
the ESA entitlement ends due to 
claimant reaching State Pension age.

Under regulation 19 of the Universal 
Credit (Transitional Provisions) 
Regulations 2014/1230, where:

  an award of Universal Credit is 
made to a claimant entitled to  
‘old style’ ESA; and

  it had been determined for  
ESA that the claimant had  
limited capability for work,

they are treated as having limited 
capability for work from the date  
of their UC claim.

In addition, where:

  an award of Universal Credit is 
made to a claimant entitled to  
‘old style’ ESA; and

  they have limited capability for 
work or limited capability for work 
and work-related activity for ESA 
on the date on which a claim for 
Universal Credit is made,

they are treated as having limited 
capability for work or limited capability 
for work and work-related activity 
from the date of their claim for UC.

Where the claimant was entitled to  
a work-related activity component 
with their ESA they are entitled  
to the limited capability for work  
element from the start of the award.

Where the claimant was entitled  
to the support component with  
ESA they are entitled to the limited 
capability for work-related activity 
element from the start of the award.

Where the claimant is still in  
the assessment period for ESA,  
the waiting period before an element 
becomes payable with UC ends on  
the date that the ESA assessment 
period would have ended.

Note that there are no work-related 
requirements for a Universal Credit 
claimant who has reached State 
Pension age.

Examples:

Henry receives income-related 
Employment and Support 
Allowance with the support 
component for himself and his 
partner Lily. Henry will reach 
State Pension age on 2 July. Lily 
is aged 62.

If Henry and Lily claim 
Universal Credit on 1 July Henry 
is treated as having limited 
capability for work and work-
related activity and they are 
entitled to the limited 
capability for work-related 
activity element without any 
waiting period.

If Henry and Lily claim 
Universal Credit on or after 2 
July, Henry’s entitlement to 
Employment and Support 
Allowance would have ended 
and he would have to go 
through the work-capability 
assessment process to 
establish entitlement to a 
limited capability for work-
related activity element.

Continued overleaf 
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Amma has been unwell for 
several years and receives 
income-related Employment 
and Support Allowance with 
the work-related activity 
component for herself and 
partner Lydia. Amma will 
reach State Pension age on 
29 June. Lydia is aged 59.

If Amma and Lydia claim 
Universal Credit before  
29 June Amma is treated  
as having limited capability  
for work and entitled to a 
limited capability for work 
element with their Universal 
Credit Award. If they claim 
Universal Credit on or after 
29 June, Amma will not be 
treated as having limited 
capability for work. Amma 
would need to ask for a 
work-capability assessment. 
If the outcome of the 
assessment is the same, 
that is, she has limited 
capability for work but not 
for work-related activity,  
no additional element 
would be payable as the 
limited capability for work 
element was abolished for 
new claims from April 2017 
and Amma would have lost 
the protected link to a 
previous award of ESA.  
If Amma is assessed as 
having both limited 
capability for work and  
for work-related activity,  
the limited capability  
for work-related activity 
element would be included 
from 3 months after  
Amma provided evidence  
of limited capability for 
work-related activity.

Continued from page 6: Work Capability 
Assessments Still 
Pending After 365 
Days – Work and 
Pensions Committee 
Gets Involved
The failure to carry out a work capability 
assessment for ESA claimants after 365 days  
is an issue that’s arisen as a result of pandemic 
restrictions over the last year-and-a-half. 

It limited the ability of the  
DWP and its partners to carry  
out sufficient numbers of work 
capability assessments – whether 
face-to-face, or otherwise.

The assessments are required to  
be carried out within 365 days to 
determine whether a contributory 
ESA claimant has limited capability 
for work, or limited capability for 
work-related activity. If it is 
determined that they have the latter, 
the ESA award runs for as long as the 
limited capability for work-related 
activity continues. For the former,  
the award runs for 365 days, after 
which the contributory ESA ceases 
and the income-related ESA or  
UC takes its place, but only where 
there is entitlement. These can be 
established either as a top-up to the 
contributory ESA, or as a continuation 
of it after the 365 days is up.

But what happens when the limited 
capability for work status has not been 
determined within those 365 days?

These claims should remain open, 
though payment will cease, and a 
work capability assessment will be 
undertaken in due course. Claimants 
in this position can send in further 
medical evidence, if available and 
request a decision is made based  
on the form and evidence submitted.

Where a claimant is subsequently 
found to have limited capability for 
work-related activity, arrears will  
be paid, providing that the claimant 
has continued to submit fit notes.

Justin Tomlinson, Minister for 
Disabled People, Health and Work, 
has confirmed that around 14,000 
claims are currently being prioritised 
for a face-to-face assessment, 
including those who are approaching 
or who have passed the 365-day limit 
on payments.

Continued overleaf 
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For information and guidance on  
an alternative challenge via Judicial 
Review see the template on the  
Child Poverty Action Group website: 
https://cpag.org.uk/welfare-rights/
judicial-review/judicial-review-pre-
action-letters/employment-support-
allowance 

Additionally, there is an ongoing 
enquiry into the Disability 
Employment gap – an enquiry  
that is looking at how disabled 

Continued from page 7: people can be given support when 
engaging with the labour market,  
and how the pandemic has affected 
them. The 365-day rule forms a  
part of this enquiry.

That’s why the issue was included  
in a letter Stephen Timms wrote  
to Mr Tomlinson, about the concerns 
of the Work and Pensions Committee, 
of which Mr Timms is the chair. 

Beyond any technical solutions to  
the 365-day rule that might only  
be resolved after a lengthy walk 

through long dusty corridors of the 
Courts and Tribunals Service (Judicial 
Review might be quicker), Mr Timms 
makes a straightforward suggestion 
to Justin Tomlinson: “why not,” he 
asks, “even as a temporary measure, 
consider suspending the time-limit, 
until the problems of delayed work 
capability assessments are resolved?”

Visit https://committees. 
parliament.uk/publications/6668/
documents/71668/default   
for the full correspondence

Recording of Face-to-face 
Assessments for Personal 
Independence Payment
If a Personal Independence Payment claimant wants to have 
an audio recording of their face-to-face assessment, they have 
to provide their own recording equipment. It should be obvious 
to all that this will be impossible for some people, creating a 
potential barrier when it comes to evidence for appeals. 

Note – telephone assessments  
are recorded without the claimant 
having to provide equipment.

On 11 May, DWP Minister Justin 
Tomlinson responded to a written 
question in the House of Commons 
which asked for an update on  
what progress the DWP have  
made in this area. 

‘The Department is currently working 
with both PIP assessment providers  
to deliver an audio recording service 
for face-to-face assessments that 
removes the requirement for the 
claimant to provide the equipment.’

Although it is still a work in progress, 
it is positive that the problem has 
been recognised and that a solution 
is being sought. We will keep you 
updated of any developments. 

The full written statement can 
be found here: https://questions-
statements.parliament.uk/
written-questions/
detail/2021-05-11/367  

8  Advice  Publications  Training

https://cpag.org.uk/welfare-rights/judicial-review/judicial-review-pre-action-letters/employment-support-allowance
https://cpag.org.uk/welfare-rights/judicial-review/judicial-review-pre-action-letters/employment-support-allowance
https://cpag.org.uk/welfare-rights/judicial-review/judicial-review-pre-action-letters/employment-support-allowance
https://cpag.org.uk/welfare-rights/judicial-review/judicial-review-pre-action-letters/employment-support-allowance
https://committees.parliament.uk/publications/6668/documents/71668/default
https://committees.parliament.uk/publications/6668/documents/71668/default
https://committees.parliament.uk/publications/6668/documents/71668/default
https://questions-statements.parliament.uk/written-questions/detail/2021-05-11/367
https://questions-statements.parliament.uk/written-questions/detail/2021-05-11/367
https://questions-statements.parliament.uk/written-questions/detail/2021-05-11/367
https://questions-statements.parliament.uk/written-questions/detail/2021-05-11/367


BenefitsBulletin Summer 2021

9  Advice  Publications  Training

Telephone Assessments  
for Personal Independence  
Payment – DWP Publishes  
“Best Endeavours” Guidance
Since the onset of Covid in March 2020 the DWP has adopted new 
working procedures to maintain their services to the public.

For limited capability for work  
and Personal Independence  
Payment these included  
telephone assessments.

New guidance for these  
assessments was generated and 
remained hidden until seeing the 
light of day in response to a Freedom 
of Information request made in 
March 2021. The Guidance had been 
in existence since at least December 
2020, when a final version was put 
into use for health care professionals.

The guidance relates to situations 
where, despite a healthcare 
professional’s ‘best endeavours’, it 
has not been possible to undertake a 
telephone assessment in connection 
with a claimant’s entitlement to 
Personal Independence Payment 
because of either no phone access  
or persistent connection issues that 
prevent effective communication.

In respect of these issues,  
the Guidance states:

‘Identification that a claimant is 
unable to undertake a telephone 
assessment may happen at various 
points in the assessment process, and 
it may only be identified when they 
fail to complete or attend a telephone 
assessment. Health Professionals will 
need to be aware of this and be able 
to adjust their approach accordingly.’

Furthermore:

‘Once all other options for completing 
an assessment have been exhausted 
a best endeavours recommendation 
can be made for those claimants who 
are unable to undertake a telephone 
assessment’.

The Best Endeavours process  
involves the health care professional 
recommending the DWP decision-
maker makes a decision using the 
evidence available. Where evidence  
is very limited, cases should have 
shorter award review periods  
(eg. a minimum of 9 or 12 months).  

For more information, visit  
https://www.whatdotheyknow.
com/request/741885/
response/1779251/attach/4/
Revised%20Best%20
Endeavours%20Process%20
Final%20Dec%202020.pdf  

DWP Case Managers retain the 
discretion to make nil awards  
where, despite all attempts to  
gather evidence, there is insufficient 
evidence of entitlement to Personal 
Independence Payment.

https://www.whatdotheyknow.com/request/741885/response/1779251/attach/4/Revised%20Best%20Endeavours%20Process%20Final%20Dec%202020.pdf
https://www.whatdotheyknow.com/request/741885/response/1779251/attach/4/Revised%20Best%20Endeavours%20Process%20Final%20Dec%202020.pdf
https://www.whatdotheyknow.com/request/741885/response/1779251/attach/4/Revised%20Best%20Endeavours%20Process%20Final%20Dec%202020.pdf
https://www.whatdotheyknow.com/request/741885/response/1779251/attach/4/Revised%20Best%20Endeavours%20Process%20Final%20Dec%202020.pdf
https://www.whatdotheyknow.com/request/741885/response/1779251/attach/4/Revised%20Best%20Endeavours%20Process%20Final%20Dec%202020.pdf
https://www.whatdotheyknow.com/request/741885/response/1779251/attach/4/Revised%20Best%20Endeavours%20Process%20Final%20Dec%202020.pdf
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Lapsing of Appeals – Best 
Practice Guidance Issued
In March 2021 the DWP deposited in the House of Commons 
Library a copy of a Best Practice Memorandum issued to all 
decision-making staff involved in appeals lapsing.

An appeal can lapse where a decision 
maker, after an appeal is lodged, 
decides to award you benefit at a 
higher rate or for a longer period.

This is invariably done by phone, 
where the decision maker calls the 
claimant and says something like 

“Look, Mr X…we’ve examined your 
appeal again and the good news is, 
and I must say it is very good news 
indeed…we can award you standard 
rate daily living component of PIP, 
just the standard rate, mind you,  
but…but…isn’t that marvellous!... 
and once we’ve done that, your 
appeal will lapse, and you won’t  
have to worry about it anymore.”

Or words to that effect.

There are numerous permutations 
that might lead to the lapsing of  
an appeal – nil award, but then the 
decision maker decides to award 
standard rate mobility of PIP;  
award of standard rate daily  
living component without mobility, 
the decision maker decides to award 
the standard rate of the mobility 
component of PIP, etc etc.

As you can imagine, for a benefit 
such as Disability Living Allowance, 
with its additional combinations  
of rates and components,  
the possibilities for lapsing  
an appeal are even greater.

It’s at such a critical point that  
a claimant should seek advice  
from a reputable representative,  

and this forms a key part of  
the new DWP guidance.

Because, after taking expert advice, 
from the reputable representative, 
the claimant may very well change 
their mind, and say to themselves, 

“Hold on a minute! I’m awful on me 
pins. I reckon I should get standard 
rate mobility as well. They didn’t 
mention that when they phoned  
me up, the other day…”

The Memorandum is comprehensive, 
with a series of injunctions taking the 
form, softly at first, of a “hints and 
tips” section, then advice on what a 
decision maker should do on a call  
to a claimant, and, thirdly, and more 
sternly, a list of “do’s and don’ts”.

The hints and tips section contains 
advice on the involvement of 
reputable representatives:

‘If the customer has a current formal 
representative who has assisted  
with the appeal you must first try to 
contact them. Only if that is proving 
difficult should you contact the 
customer. You would briefly explain 
the reason for the call, and ask them 
to get the representative to call you. 
Advise the customer we won’t  
take any further action until the 
representative makes contact.  
Do not give a time limit, but request 
that this is done without delay.’

For conducting themselves over the 
phone in an appropriate manner, 
decision makers are advised to:

  Use clear language, avoid  
jargon and abbreviations or 
acronyms. Remember to listen;

  For those customers on the  
health journey talk to the 
customer about any evidence  
that has not formed part of the 
HCP report or decision and listen 
carefully to their explanation;

  Justify the decision on the  
balance of probability;

  Offer to recap any points or  
be prepared to reword your 
explanation if it seems the 
customer is unsure or may  
not understand;

  Arrange to call the customer  
at a mutually agreed time/day  
for a follow up if required –  
always check if the customer 
prefers to call us;

  Ensure that the claimant 
understands that they do not 
need to accept the revision and 
can simply let the appeal continue, 
and also explain that, while the 
DWP will let the tribunal know that 
it thinks that a higher award can 
be made, the tribunal will be 
looking at the case again and  
will make its own decision;

  Let the claimant know that if  
they say no to lapsing the appeal, 
they can contact the DWP at any 
time before the appeal is heard if 
they change their mind;

Continued overleaf 
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  Should they accept the lapse, 
ensure the customer is made fully 
aware of any fresh appeal rights 
and advise that a confirmation 
notification will be issued. If they 
subsequently change their mind, 
inform them that the new appeal 
joins the queue and will not be 
expedited; 

  Clarify their understanding and 
inform them on next steps.  
Always ensure customer knows 
that lapsing is not the only option;

  Record the details of the call on 
the designated system, including 
a summary of the call made,  
how a representative (formal or 
informal) was appraised, if the  
call was deferred in order for  
the claimant to seek support,  
any agreed time to decide  
and confirmation that appeal 
rights were clearly stated  
and understood.

Finally, the decision maker should:

  always involve any representatives;

  listen carefully to any further 
verbal evidence that the  
customer gives you;

  remember the customer has a 
right to be believed, this should  
be our default position unless  
the weight of the evidence 
suggests otherwise;

  remember verbal evidence  
can be acceptable evidence;

  discuss the case with your Team 
Leader if you have any concerns.

And on no account whatsoever 
should they:

  allow the customer to believe  
they are obligated to accept the 
lapse if it is not entirely resolving 
their dispute, they should not  
feel pressured to accept under  
any circumstances;

  lapse an appeal where there  
is a formal representative and  
you haven’t discussed the lapse 

decision with them. Even if the 
customer is happy, their 
representative must agree.

The Department for Work and 
Pensions were given a final shake-
down on the issue in July of this year 
when a successful Judicial Review 
case at the High Court was brought 
on behalf of an applicant “K” by the 
Public Law Project.  The Court directed 
the Department to amend the 
previous Best Practice Memorandum, 
which appeared in March 2021, issue 
a further “Memorandum – Lapsing by 
Presenting Officers”, and to revise the 
relevant sections in the Decision 
Makers Guide and the Advice for 
Decision Makers to reflect the 
outcome of the Judicial Review.  An 
outline of the case and a list of the 
required changes can be found here: 
https://publiclawproject.org.uk/latest/
dwp-to-stop-cold-calling-disabled-
people-to-make-low-benefit-offers  , 
and here: https://publiclawproject.org.
uk/content/uploads/2021/07/
CO042632020-consent-order.pdf  

Continued from page 10:

CPIP/1653/2019 –  
Claimant qualifies for 
highest-scoring descriptors 
under Activity 8 and 
Activity 10 if they are 
unable to accomplish  
what is involved in the next 
highest-scoring descriptor

Do you remember the 
write-up of this case  
in our Spring Bulletin? 
And wasn’t it a lovely 
spring this year … April, 
with no rain. And May, 
with too much.

An interim decision was made  
on this case on 5 January 2021.  
As we wrote in the earlier article,  

“An interim decision was issued, 
pending the filing of further evidence 
to enable the Upper Tribunal to 
remake the decision under appeal”.

Continued overleaf 
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That evidence was filed, and had  
the following impact.

It related predominantly to the 
circumstances of the claimant, and 
the view of them of various health 
care professionals. It didn’t have to 
deal with the legal interpretation of 
activities 8 and 10 nor the application 
of regulation 4 of the PIP Regulations 
this time round because Judge Ward 
dealt with those matters as a part of 
his interim decision.

The claimant’s mild learning disability 
and other health conditions led to 
difficulty reading and understanding 
information and making budgeting 
decisions. She was awarded zero 
points following her assessment for 
Personal Independence Payment.

With the help of an advocate,  
she appealed the decision, and 
pursued it to the Upper Tribunal.

The advocate proved more than 
adequate, combining, as she did,  
a background in special needs 
teaching and advice work.  
She submitted a witness statement. 
Further evidence was forthcoming 
from the DWP, who provided several 
previous ESA assessments and  
other documents which gave  
a comprehensive picture of  
the appellant’s difficulties.

With this evidence to hand,  
Judge Ward was able to establish  
the following facts:

  the appellant’s full-scale IQ is 72. 
Generalised learning disability is 
usually accepted to be an IQ of  
70 or less. However, the claimant 
performed particularly poorly in 
certain sub-tests;

  she also has anxiety and 
depression, to a significant degree;

  she is not lacking motivation  
to read;

  she can read only a few basic 
words, typically short words  
rather than those which impart 
meaningful content;

  she cannot read dates;

  she is unable to read a sign  
(such as an exit sign) although  
she may be able to recognise  
and know what it is from its 
appearance (green) or location 
and context (over a door);

  she knows the names of  
letters but either does not know  
or is unable to use the phonetic 
sounds and has no word building 
skills. Thus, she lacks the skills  
to work out what an unknown 
word may say and no amount  
of encouraging or explaining 
makes any material difference;

  she cannot reliably calculate  
the cost of goods unless there  
are only two items and they are 
uncommonly easy to add together, 
such as £1 and 50p. Her ability to 
work out how much money she 
has in her purse is similarly 
restricted;

  she is unable to process more 
than one bit of information;

  when shopping she may find at 
the checkout that she does not 
have enough money to pay for  
all the items she has selected.  
She needs the help of a friendly 

shop assistant to select items 
from her basket to put back  
so she can afford the purchase;

  she cannot calculate change  
and so does not check it;

  she is unable to take decisions 
based on calculating the cost of 
goods and could not take such  
a decision even if she had been 
helped with the calculation and 
no amount of encouraging or 
explaining would make any 
material difference; and

  there is no reliable evidence to 
suggest that her lack of ability to 
read and to do simple calculations 
is due to lack of education.

Make a note of this list, in the  
event that you find a client in  
similar circumstances, and in a 
similar predicament – a PIP decision 
turned down without adequate 
investigation by either the decision 
maker or the first-tier tribunal.

In relation to Activities 8 and 10, 
Judge Ward remade the decision of 
the tribunal in the following terms:

‘The appellant’s appeal against the 
decision dated 28 October 2017 is 
allowed to the following extent:

The appellant is entitled to the 
enhanced rate of the daily living 
component from 17 August 2017 
indefinitely. She scores (at least)  
14 points.’
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CE/685/2020 – evidence not 
disclosed to claimant and 
substantial risk under regulation 35
A claimant lost his Employment and Support Allowance 
appeal so he took it to the Upper Tribunal where the 
case came before the highly-esteemed Judge Wikely.

The appeal raised two issues:  
whether the tribunal erred in law  
by relying on evidence that it did  
not disclose to the claimant and 
substantial risk under regulation  
35 of the ESA Regulations 2008 – 
specifically, the requirement to 
consider risk to others if the claimant 
is found not to have an LCWRA.

On the first issue, the First-tier 
Tribunal that dismissed the case 
considered evidence received  
from the DWP about the claimant’s 
unacceptable behaviour. This was 
logged on an Unacceptable Customer 
Behaviour (UCB) incident report which 
demonstrated that such behaviour 
had occurred on at least one 
occasion when the claimant visited 
the Jobcentre. The document relates 
to Activity 17 of the Work Capability 
Assessment, which for descriptor 17a, 
for example, goes like this: has, on a 
daily basis, uncontrollable episodes of 
aggressive or disinhibited behaviour 
that would be unreasonable in any 
workplace. 15 points.

The claimant at the First-tier Tribunal 
failed to score those 15 points.

Activity 17 assesses the ability of  
a person to control their behaviour  
in an average workplace setting.  
A descriptor may be satisfied where 
there are difficulties with social 

behaviour which are the effects of 
conditions such as psychotic illness, 
as well as conditions such as autism.

The appellant described his behaviour 
in respect of descriptor 17a as 
upsetting to other people ‘every day’ 
and, by way of example, said that ‘I 
get angry very easily, the Jobcentre 
threaten to call the police every time 
I go in.’ The key point here, however, 
isn’t the discrepancy between views 
of frequency, but the fact that the 
UCB incident report had not been 
disclosed to the appellant.

The claimant also appealed to  
the Upper Tribunal on a second 
ground – that the tribunal incorrectly 
assessed risk under regulation 35. 
Regulation 35 includes a claimant 
who does not have limited capability 
for work-related activity... and who 
has failed to satisfy any of the 
required LCWRA descriptors but is  
to be treated as having limited 
capability for work-related activity if –  
(a) the claimant suffers from some 
specific disease or bodily or mental 
disablement; and (b) by reasons of 
such disease or disablement, there 
would be a substantial risk to the 
mental or physical health of any 
person if the claimant were found  
not to have limited capability for 
work-related activity.

Thus, the claimant’s behaviour was 
relevant to both grounds of appeal.

So, what did Judge Wikely think  
of all this? Did the appellant’s 
behaviour constitute substantial  
risk to any person?

Concerning the undisclosed UCB 
report, Judge Wikely said this: I 
should perhaps explain that a First-tier 
Tribunal paper file for an appeal is 
conventionally organised on the basis 
of a “right hand side” (RHS) and a  

“left hand side” (LHS). The papers on 
the ’public facing’ RHS constitute the 
bundle for the appeal hearing and are 
sent out to the parties. The papers on 
the ‘internal’ left hand tag include 
miscellaneous papers, typically those 
which are generated within HMCTS 
(e.g. a procedural query from a clerk  
to a district MH v SSWP (ESA) [2021] 
UKUT 90 (AAC) Case no: CE/685/2020 
6 tribunal judge), and which are not 
issued to the parties (unless they 
happen to be duplicates of papers 
filed on the RHS). However, the LHS 
often includes some papers received 
from the parties which do not appear 
on the RHS. The Appellant’s completed 
Hearing Enquiry Form is usually to be 
found on the left hand tag. 

Continued overleaf 
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The UCB report appeared on the  
left hand side – the side available  
to the tribunal chair, but not to the 
appellant. Wikely’s conclusion was 
that this was in breach of the rules  
of natural justice, one of which is  
that the parties are entitled to  
see all relevant evidence.

For the regulation 35 issue,  
a decision maker is required to 
predict and provide evidence  
of what work-related activity is 
available to the claimant in their  
area when potential risk to health  
of others is considered. That’s why, 
for membership of the support  
group, a claimant must have limited 
capability for work-related activity.

As the case developed, unanimity 
emerged. The Secretary of State’s 
representative supported the 
claimant’s case as it related to 
regulation 35, and Judge Wikely 
agreed with the representative.  
And the appellant agreed with  
both of them.

With nodding heads and general 
agreement all round, it doesn’t really 
matter who wrote the following 
words, so long as they make clear 
why the regulation 35 argument was 
accepted. It amounted to this: neither 
the decision maker nor the first-tier 
tribunal had been detailed enough  
in their proposals for suitable work-
related activity. More specifically,  
and bearing on an issue most of us 

are now more than familiar with,  
they did not fully consider how the 
appellant could work from home. 
Here, in conclusion, is what was said:

‘… the tribunal have not made it  
clear as to the likelihood of the 
claimant’s work-related activity  
(WRA) being tailored so that it would 
all be able to be done from his home. 
They considered that there would be 
no risk to his own health as a result  
of inappropriate behaviour while 
undertaking WRA, based on his 
previous experiences of doing WRA. 
However, it is not clear what this WRA 
involved, and whether his behaviour 
could pose a substantial risk to others 
if the WRA he was required to do 
involved interacting with other people.’

Continued from page 13:

Personal Independence Payments Daily Living Activity 4 – Effect Of Upper Tribunal Decision

Following a recent decision by the 
Upper Tribunal, new guidance has 
been provided which covers the 
assessment of daily living activity 4 
in Personal Independence Payment 
awards.

The case, KT and SH v Secretary of 
State for Work and Pensions (PIP) 
[2020] UKUT 252 (AAC)  , 
concerned claimants with hearing 
impairments who had to remove 
their hearing aids in order to wash 
and bathe and whether in doing so, 
they were then able to complete 
the activity safely. 

Once the claimants had removed 
their hearing aids, they were then 
left unable to hear a standard fire/

smoke alarm when showering and 
made the argument that this then 
rendered the activity unsafe. The 
Upper Tribunal agreed with this and 
additionally stated that leaving the 
door open whilst undertaking this 
activity would mean that the 
activity was not being undertaken 
to an acceptable standard.

When assessing claimants with 
hearing impairment, DWP should 
now consider each individual’s 
ability to hear a standard fire or 
smoke alarm once their hearing 
aids have been removed. If a 
claimant cannot hear a standard 
alarm, they should then consider 
whether an aid such as a visual 

alarm could be safely used and if 
that is not appropriate (for example 
if the claimant also had 
photosensitive epilepsy) whether 
there is then a need for supervision 
during the activity.

There will also be an administrative 
exercise looking at whether claims 
can be reassessed to include 
additional points on this basis. Note 
that points can only be awarded 
from 21 August 2020 onwards.

The Memo (Memo 9/21) containing 
the guidance can be found here: 
https://assets.publishing.service.
gov.uk/government/uploads/
system/uploads/attachment_data/
file/987115/adm9-21.pdf  

https://www.gov.uk/administrative-appeals-tribunal-decisions/kt-and-sh-v-secretary-of-state-for-work-and-pensions-pip-2020-ukut-252-aac
https://www.gov.uk/administrative-appeals-tribunal-decisions/kt-and-sh-v-secretary-of-state-for-work-and-pensions-pip-2020-ukut-252-aac
https://www.gov.uk/administrative-appeals-tribunal-decisions/kt-and-sh-v-secretary-of-state-for-work-and-pensions-pip-2020-ukut-252-aac
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/987115/adm9-21.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/987115/adm9-21.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/987115/adm9-21.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/987115/adm9-21.pdf
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CUC/761/2019 – treatment of late 
paid earnings for Universal Credit 

CE/1941/2018 – defects in the 
management of an overpayment case

This case involved a 
claimant who received 
arrears of earnings 
and holiday pay 
and repayment of a 
uniform deposit after 
his employment ended. 

This upper tribunal 
decision, heard by 
Judge Mitchell, was 
joined with two 
others in sequence: 
CE/1942/2018 and 
CE/1943/2018.

Upper Tribunal Judge Jacobs 
accepted that the return of the 
uniform deposit did not count as 
earned income under regulation  
55 of the Universal Credit Regulations 
2013 and should not have been  
taken into account. 

In relation to the late payment of 
holiday pay and other earnings,  
the Judge rejected claimant’s appeal.

This involved looking at the amended 
form of regulation 61 of the Universal 
Credit Regulations, which sets out the 
process for assessing earnings for 
PAYE employees as reported by the 
real time information employer.

The starting point under regulation 
61(2) is that the amount of earnings 
to be taken into account is the 
amount reported by the employer.

Under regulation 61 paragraphs  
(3) and (4), where the DWP consider 
that the information is unlikely to be 
timely or accurate they may make a 
decision based on such information 
and evidence as is available.

The claimant’s representative argued 
that regulation 61(3)(a) applied, 
because the payments made by  
the employer were paid late.

In rejecting this argument, Judge 
Jacobs noted that, for regulation 61 
(3) to apply, it is the information from 
the employer that must be ‘unlikely 
to be timely’. There is no requirement 
for the payment to be timely, rather 
that requirement relates to the 
information from the employer.  
In this case that information was 
received at the relevant time  
when the payment was made.

The payments, which were made  
late and reported by the employer 
when paid, resulted in loss of 
entitlement to Universal Credit.

The claimant appealed against  
the decisions on grounds that the 
uniform deposit and late payments 
from the former employer should not 
be taken into account as earnings.

The cases raise several issues,  
the most important being the 
conduct of an overpayment appeal.

The appellant claimed contributory 
ESA and was put into the work-
related activity group. No top-up of 
income-related ESA was paid at this 
time due to other income and capital. 
The ESA ran out after 365 days and 
was followed by an award of national 
insurance credits-only which was 

followed, presumably after the 
dwindling of savings and/or income, 
by a claim for income-related ESA.

The income-related ESA was  
awarded from September 2014 to 
January 2017, whereupon the DWP 
superseded the claim and generated 
an overpayment.

Continued overleaf 
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So, what, exactly, had the claimant 
failed to disclose to the DWP?

Two pensions, two lump sum 
payments linked to the pensions,  
and earnings that his wife was paid 
from a couple of part-time jobs.

The claimant appealed to a first-tier 
tribunal, who allowed the appeal,  
but only in part – that part relating to 
non-disclosure of the pension income, 
and this was only allowed because 
someone at the relevant DWP office 
had forgotten to enclose one of those 
leaflets that we are all familiar with: 
a leaflet that imposes a duty upon 
the claimant to disclose changes in 
income and capital. More specifically, 
it listed the types of income and 
capital that may affect the claim, 
including pension income.

The claimant appealed to the  
Upper Tribunal, to have the case 
sounded out by Judge Mitchell.  
And let’s face it…why shouldn’t he? 
Overpayment decisions can be 
notoriously complicated for all the 
parties concerned and therefore 
susceptible to error. Judge Mitchell’s 
decision gives us an idea of what  
to look for, should an overpayment 
appeal (excluding those for UC)  
land on your desk.

He confirmed the decision of the 
first-tier tribunal but with one 

difference. He added another part  
to the reduction in the overpayment –  
that part relating to the wife’s 
part-time earnings, presumably on 
the same ground as the pension 
income: someone at the office had 
forgotten to put a leaflet into a 
brown envelope.

In his reasoning, Judge Mitchell 
found a number of deficiencies in  
the DWP’s case. For example, not 
only could they not locate a copy of 
the original claim form, they failed to 
provide a sample claim form. So the 
first-tier tribunal couldn’t possibly 
ascertain what questions had been 
asked of the claimant. 

Some of the evidence submitted 
consisted of computer-generated 
records which only a DWP staff 
member could understand or 
interpret. No such explanation  
of the meaning of these records  
was supplied to the tribunal.

Lastly, an interview under  
caution was conducted, but upon 
examination of the documents 
relating to it, Judge Mitchell found 
that the DWP interviewers had not 
properly briefed themselves on  
the case. Without proper briefing 
adequate evidence can’t be 
produced.

Judge Mitchell, therefore, in relation 
to the pension income and earnings, 
found in favour of the appellant. 

Continued from page 15:
Leaflets to Support  
Your Work with Clients

Our Benefits if you are 
disabled and working age 
and Benefits for people over 
State Pension age leaflets 
have had their 2021/22 
makeover and are ready  
for ordering. 

These leaflets provide  
an overview of the help  
that is available, as well  
as information on who to 
contact and organisations 
that can offer further  
support and advice. 

They are available free  
of charge if you work in  
North Yorkshire or York.  
To order please email 
admin@welfare-benefits-unit.
org.uk . They can also be 
downloaded from our website 
on the resources page.  
For further details and  
other resources available 
please visit our website: 
www.welfare-benefits-unit.
org.uk 

Find out about the benefits you may be entitled to

Benefits 
For people over  

State Pension age

April 2021 – April 2022

Find out about the benefits you may be entitled to

Benefits If you are disabled  and working ageApril 2021 – April 2022

https://www.welfare-benefits-unit.org.uk/
https://www.welfare-benefits-unit.org.uk/
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