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Budget Roundup
We admit that at WBU, the annual budget is something we 
think about a lot – there are usually welfare announcements, 
timelines of upcoming changes, the kind of nitty gritty detail 
that we live for. This year however, the audience widened 
significantly, with decisions being made that affected the lives 
and income of millions across the country. Here is our roundup.

Universal Credit 
announcements
£20 uplift

It was the announcement that we 
have been waiting for; whether or  
not the uplift would be maintained. 
The result was a mixed bag –  
a 6-month temporary extension  
until September 2021. Better than a 
significant drop while the pandemic is 
still taking its toll, but not the decision 
to make it a permanent increase  
that many had been hoping for.  
The extension is on top of the  
planned uprating and will apply to all 
claims – new and existing. It will also 
make advising clients this year tricky, 
as we have two sets of the standard 
allowance to deal with in better off 
calculations – wish us luck fitting it  
all in succinctly on our rates card!

Minimum income floor

The minimum income floor in 
Universal Credit is what comes into 
play if you are self-employed and not 
in a start-up period. It assumes a 
level of earnings based on your hours 
of work, regardless of whether you 
earn below that level. A very 
challenging regulation to action 

Continues overleaf 

during the pandemic when many 
self-employed claimants have been 
hit hard. Originally suspended in  
April 2020, the minimum income  
floor rules will continue to be 
suspended until the end of July 2021. 
They will be gradually reintroduced 
from August 2021, with discretion  
allowed where earnings are still 
affected by COVID-19 restrictions. 

Surplus earnings threshold

The surplus earnings threshold of 
£2,500 will continue for another year, 
before being dropped to £300 from 
April 2022. This is a very welcome 
extension, as lowering the level to 
£300 would have meant many more 
claimants would have been affected. 

Debt deductions and advance 
repayments

The period over which Universal  
Credit advances will be recovered  
will increase to 24 months from  
April 2021, and the maximum rate  
at which deductions can be made 
from a Universal Credit award will 
reduce from 30% to 25% of the 
standard allowance. This change was 
expected to take place in October 
2021 but has been brought forward. 

Shared accommodation rate 

Care leavers up to the age of 25  
and those under the age of 25 who 
have spent at least three months  
in a homeless hostel will be exempt 
from the Shared Accommodation  
Rate from June 2021 (applies to 
Universal Credit and Housing Benefit). 
This change was expected to be 
brought in from October 2023. 
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Tax Credit announcements
Working Tax Credit uplift

The temporary uplift in the  
Universal Credit standard allowance 
also applied to the basic element  
in Working Tax Credit. Although the 
weekly increase in Working Tax Credit 
(WTC) will cease as planned on 5 April 
2021, eligible claimants will receive  
a one-off payment of £500 instead. 
Payments are due to be made by  
23 April 2021 and you do not need to 
apply. HMRC will contact you by text 
or letter to confirm your eligibility. 
Eligible claimants are those who,  
on 2 March 2021 have an award  
of WTC, or Child Tax Credit (CTC)  
and WTC, or CTC with WTC not in 
payment due to excess income.

Working hours

Working Tax Credit claimants  
who have been furloughed or had  
a temporary reduction in their hours 
due to COVID-19 will continue to be 
treated as working their normal hours 
for the duration of the Coronavirus 
Job Retention Scheme. Permanent 
reductions to working hours, or loss 
of employment should be reported  
in the normal way. 

Self-employed Income  
Support Scheme (SEISS)
The SEISS has been extended  
further, with two more grants 
available to eligible self-employed 
workers. Eligibility for the grants has 
also been widened. The fourth grant 
will cover February to April 2021, 
payable at 80% of three months’ 
worth of average trading profit, 
capped at £2,500 a month (£7,500 in 
total). The fifth grant will cover May to 
September 2021. The fifth grant will 
require a financial impact declaration 
which will determine whether 
applicants receive 80% or 30% of 
three months’ worth of average 
trading profit. The financial impact 
declaration considers how much 
applicants turnover has reduced  
from April 2020 to April 2021. 

Housing Benefit 
Personal Allowances 
for Those of State 
Pension Age
From April 2021, there is a reduction 
in the rate of personal allowance for 
those who reach state retirement 
age on or after 6 April 2021.

To understand the basis of this 
reduction we need to go back to 
when the higher rates from April 
2016 were introduced. In order to 
avoid wiping out the benefit of an 
award of Pension Credit savings 
credit, which counts in full as 
income for Housing Benefit,  
the Housing Benefit pension age 
personal allowances were increased 
by the maximum savings credit 
amount for all pension age 
claimants, regardless of whether 
savings credit was in payment.  
This increase was to be for a  
5-year period. Savings credit is  
only available to those over age  
65 who reached state pension  
age before 6 April 2016.

The higher pension age amounts 
continue to apply where a claimant 
or their partner reached state 
pension age before 6 April 2021, 
including couples where one 
member had reached state  
pension age by that date.

The new personal allowances  
will be –

  £177.10, where a single claimant 
has attained pensionable age on 
or after 1 April 2021;

  £270.30, where both members 
of a couple have attained 
pensionable age on or after  
1 April 2021; and

  £270.30, where the claimant  
is a member of a polygamous 
marriage and all members of the 
marriage have attained 
pensionable age on or after  
1 April 2021, plus £93.20 for 
each additional spouse who is a 
member of the same household.

The higher personal allowance  
for those that had reached state 
pension age by 6 April will be 
£191.15 for single claimants  
and £286.05 for couples.

See the statutory instrument 
Housing Benefit (Persons who  
have attained the qualifying age for 
state pension credit) (Amendment) 
Regulations 2021 at: https://www.
legislation.gov.uk/uksi/2021/188/  
and Housing Benefit Circular 
A3/2021 at: https://www.gov.uk/
government/publications/housing-
benefit-adjudication-circulars-2021/
a32021-housing-benefit-person-
who-have-attained-the-qualifying-
age-for-state-pension-credit-
amendment-regulations-2021  

https://www.legislation.gov.uk/uksi/2021/188
https://www.legislation.gov.uk/uksi/2021/188
https://www.gov.uk/government/publications/housing-benefit-adjudication-circulars-2021/a32021-housing-benefit-person-who-have-attained-the-qualifying-age-for-state-pension-credit-amendment-regulations-2021
https://www.gov.uk/government/publications/housing-benefit-adjudication-circulars-2021/a32021-housing-benefit-person-who-have-attained-the-qualifying-age-for-state-pension-credit-amendment-regulations-2021
https://www.gov.uk/government/publications/housing-benefit-adjudication-circulars-2021/a32021-housing-benefit-person-who-have-attained-the-qualifying-age-for-state-pension-credit-amendment-regulations-2021
https://www.gov.uk/government/publications/housing-benefit-adjudication-circulars-2021/a32021-housing-benefit-person-who-have-attained-the-qualifying-age-for-state-pension-credit-amendment-regulations-2021
https://www.gov.uk/government/publications/housing-benefit-adjudication-circulars-2021/a32021-housing-benefit-person-who-have-attained-the-qualifying-age-for-state-pension-credit-amendment-regulations-2021
https://www.gov.uk/government/publications/housing-benefit-adjudication-circulars-2021/a32021-housing-benefit-person-who-have-attained-the-qualifying-age-for-state-pension-credit-amendment-regulations-2021
https://www.gov.uk/government/publications/housing-benefit-adjudication-circulars-2021/a32021-housing-benefit-person-who-have-attained-the-qualifying-age-for-state-pension-credit-amendment-regulations-2021
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Medical Assessments for 
Limited Capability for Work, 
Personal Independence 
Payment and Industrial 
Injuries Disablement Benefit
Work Capability Assessment  
in the time of COVID-19
As you may have experienced,  
many claimants are facing a long 
wait for an outcome after completing 
form UC50 or ESA50.

This is, at least in part, linked to  
the suspension of face-to-face 
assessment which is delaying 
determinations of limited capability 
for work / work-related activity as 
well as claims and renewals for 
disability benefits.

Telephone based assessments are 
being carried out but until recently, 
the DWP have been suspending 
decisions in cases where they  
have sufficient evidence for limited 
capability for work, but not sufficient 
to establish limited capability for 
work-related activity. Presumably, 
this has been to reduce the risk of 
claimants receiving a less favorable 
outcome due to being unable to be 
seen face-to-face. 

The DWP now advise that they  
have increased the range of 
outcomes possible following a 
telephone-based assessment, so  
that it is open to decision makers  
to decide that the claimant has 
limited capability for work only.

It has always been and remains 
possible for the DWP to make 
determinations based on paper  
and telephone evidence.

DWP’s Touchbase published on  
5 February 2021, announced that 
DWP was: 

‘... now expanding the types of WCAs 
that can go through to decision which 
will result in an increase in the number 
of Limited Capability for Work and Fit 
for Work decisions. This will ensure 
claimants receive the correct benefit 
entitlement and labour market 
support as quickly as possible, and 
reduce the time those who may be 
entitled to a higher award have to  
wait for their assessment.’

Medical assessments can  
now take place over the  
phone, by video or in person
A statutory instrument  
(SI.No.230/2021 ) has been 
published which confirms that 
medical assessments for limited 
capability for work, Personal 
Independence Payment and 
Industrial Injuries Disablement 
Benefit can take place over the  
phone, by video, or in person.

The regulations are in force  
from 25th March 2021. Medical 
assessments for limited capability  
for work for ESA and UC, and 
assessments for PIP have, however, 
as many of our advisers will know, 
been taking place by phone for  
many months and they have not 
been without their issues.

In fact, in relation to telephone 
assessments, welfare rights workers 
across the country have clients who 
have experienced issues, for example, 
when they take place and an adverse 
outcome follows, or when they don’t 
take place, and nothing whatsoever 
happens, when it should.

Anecdotally, we’ve heard from 
advisers that clients who would,  
as a likely matter of course, score 
sufficient points on a renewal of  
their award of PIP where a face-to-
face assessment has taken place, 
have scored zero points when a 
telephone assessment takes place. 
It’s clear that for some claimants  
and conditions, a phone assessment  
will not be the most appropriate 
assessment method.

Continues overleaf 

https://www.legislation.gov.uk/uksi/2021/230/made
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In addition, telephone assessments 
for limited capability for work for  
ESA and UC have been delayed for 
months, meaning that the extra 
money linked to the limited capability 
for work related activity element  
is also delayed.

The advice, as always, is to provide  
as much relevant evidence to  
support the claimant as possible  
and challenge, challenge, challenge.

For more information, visit:  
The Social Security (Claims and 
Payments, Employment and Support 
Allowance, Personal Independence 
Payment and Universal Credit) 
(Telephone and Video Assessment) 
(Amendment) Regulations 2021  

Integrated assessments for 
Universal Credit, Employment 
and Support Allowance and 
Personal Independence 
Payment to restart
The Disability, Health and Work 
Minister, Justin Tomlinson has 
confirmed that the DWP will be 
restarting its trial of an integrated 
health assessment service in April 
2021, starting in London.

The new integrated health 
assessment service will replace  
the Work Capability Assessment  
for Universal Credit and Employment 
and Support Allowance, along with 
the medical assessment for  
Personal Independence Payment.

In response to a written question 
about the future of the integrated 
health assessment service,  
Mr Tomlinson said:

‘We had started to test a single  
digital platform in a small number  
of assessment centres but this was 
paused due to the impact of COVID-19. 
We have been reviewing our delivery 
plans and expect the IT development 
to form part of the work of the new 
Departmental Transformation Area 
(DTA). The DTA will provide a safe 

environment to test, adapt and  
learn from new ideas and processes 
before rolling out at a greater scale, 
and ultimately nationally. The first  
site in the DTA will be in London and  
is scheduled to start from April 2021. 
This approach recognises that our 
claimants include some of the most 
vulnerable in society and it is critical 
that we carefully develop the new 
integrated health assessment service.’

For more details, visit:  
https://questions-statements.
parliament.uk/written-questions/
detail/2021-02-19/155229  

Face-to-face health 
assessments to restart
DWP have confirmed that  
face-to-face assessments  
are due to restart from 12 April.

Face-to-face assessments for 
Industrial Injuries Disablement 
Benefit will restart first on 12 April 
2021, followed by those for Work 
Capability Assessments and Personal 
Independence Payment in May. 

Initially, face-to-face assessments 
will only be for those who cannot  
be assessed by another method  
and those scheduled for a face- 
to-face assessment will receive  
an appointment letter detailing  
what to expect. 

A number of safety measures and 
procedures have been put in place  
to make assessment centres COVID-
secure for both claimants and staff.

For more details, visit: www.gov.uk/
government/news/face-to-face-
assessments-to-resume-for-health-
and-disability-benefits  

https://www.legislation.gov.uk/uksi/2021/230/made
https://www.legislation.gov.uk/uksi/2021/230/made
https://www.legislation.gov.uk/uksi/2021/230/made
https://www.legislation.gov.uk/uksi/2021/230/made
https://www.legislation.gov.uk/uksi/2021/230/made
https://www.legislation.gov.uk/uksi/2021/230/made
https://questions-statements.parliament.uk/written-questions/detail/2021-02-19/155229
https://questions-statements.parliament.uk/written-questions/detail/2021-02-19/155229
https://questions-statements.parliament.uk/written-questions/detail/2021-02-19/155229
http://www.gov.uk/government/news/face-to-face-assessments-to-resume-for-health-and-disability-benefits
http://www.gov.uk/government/news/face-to-face-assessments-to-resume-for-health-and-disability-benefits
http://www.gov.uk/government/news/face-to-face-assessments-to-resume-for-health-and-disability-benefits
http://www.gov.uk/government/news/face-to-face-assessments-to-resume-for-health-and-disability-benefits
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Terminal  
Illness – Why 
are We Waiting

Post Office Card 
Accounts (POca) 
Service to Close

In July 2019, a fair while ago 
now, the government announced 
that they would be conducting a 
review into the terminal illness 
rules for benefits.

In the February edition of 
the DWP’s Touchbase it was 
announced that the Post Office 
Card Accounts Service is to close. 
What, therefore, is to replace it?

The review was conducted, and, in October 2020,  
Justin Tomlinson, Minister for Disabled People,  
Health and Work announced that the ‘six-month’  
rule would be changed, greater consistency would  
be brought in, and greater awareness would be  
raised of the support available.

We are five months on from that now, and, as yet,  
we have no timetable for change. Labour MP Jessica 
Morden has raised the issue in the House of Commons, 
urging the government to fulfil their promise to change 
the rules and to publish the results of the review. 

‘I again call on the Government today to take urgent 
action on two elements of the special rules for terminal 
illness guidelines that are not fit for purpose: the six-
month rule, which means that someone is obliged to 
provide medical proof that they have six months or less 
to live so that they can access benefits quickly, more 
sensitively and at a higher rate; and the three-year award, 
which forces terminally ill people to reapply for benefits in 
the minority of cases where they are lucky enough to live 
longer than three years after the benefit is awarded.’

Justin Tomlinson’s response acknowledged and 
apologised for the delay and reiterated the commitment 
to change the rules but brought us no closer to a 
timetable. We will continue to watch this space…

The full transcript of the debate is available here: 
Terminally Ill People: Access to Benefits - Monday 22 
February 2021 - Hansard - UK Parliament  

Firstly, the DWP has said that it will write to claimants 
with a POca to inform them that the service is closing 
and will request the claimant to provide alternative 
account details.

At this point, if claimants are having any problems,  
or want to ask any questions, they can phone a 
dedicated customer service centre.

The customer service centre numbers are:

Telephone: 0800 085 7133 
Textphone: 0800 085 7146

The DWP says that it will “ensure all future payments  
are switched to the customer’s new account from the 
next available payment date and there will be no 
interruptions with their payments.”

Furthermore, they assure us that “for anyone who is 
unable to open a different type of account or provide 
new account details, a Payment Exception Service will 
be available”

The Payment Exception Service (PES) is a way for people 
who do not have a bank account to collect benefit or 
pension payments. They’re only available in limited 
circumstances.

If a claimant has to use the PES they will be sent a 
payment card. They can use this to collect payments 
from any PayPoint outlet that offers the Payment 
Exception Service.

For further details of the Payment Exception Service  
go to: www.gov.uk/payment-exception-service  

https://hansard.parliament.uk/commons/2021-02-22/debates/2EB8549D-8CD3-40E9-9D81-05064B977BDF/TerminallyIllPeopleAccessToBenefits#contribution-2ED33261-D0EA-42AC-B58F-17B35A3C68C9
https://hansard.parliament.uk/commons/2021-02-22/debates/2EB8549D-8CD3-40E9-9D81-05064B977BDF/TerminallyIllPeopleAccessToBenefits#contribution-2ED33261-D0EA-42AC-B58F-17B35A3C68C9
http://www.gov.uk/payment-exception-service
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Erosion and Loss of the Severe 
Disability Transitional Element
As we outlined in our Winter Bulletin (available on 
our website if you missed it), the severe disability 
premium gateway has closed, and a new element 
has been introduced in Universal Credit (UC) to 
compensate for the loss that claimants will face.
The severe disability transitional 
element (SDTE) will be included for 
claimants who were entitled to the 
severe disability premium (SDP) within 
an award of Income Support, income-
based Jobseeker’s Allowance or 
income-related Employment and 
Support. The claim for Universal  
Credit must be made within a  
month of entitlement and the  
claimant must have continued to 
satisfy the conditions of entitlement  
to the SDP within that month and  
on the day that they claim UC. 

Entitlement to the severe disability 
premium itself has always been a 
complex area and adding layers of 
confusion on top with the gateway 
rules, the SDP transitional amount, and 
now the severe disability transitional 
element, has left many advisers feeling 
anxious about correctly advising their 
clients. We gave the details on how 
much claimants will receive in our 
Winter Bulletin. This article will focus 
on how the SDTE can erode and when 
it can be lost. 

What changes can lead  
to the element eroding? 
The SDTE is paid at the maximum rate 
applicable to your claimant in the first 
monthly assessment period. After that, 
it can be eroded by the inclusion of 
new elements within a UC award,  
or by increases in existing elements. 

The only exception to this is the 
childcare element. 

A likely scenario would be someone 
going through the Work Capability 
Assessment and having the limited 
capability for work-related activity 
element included in their UC award. 
Another example would be the 
inclusion of a child element when a 
baby is born. Depending on which rate 
of SDTE is included in the UC award, the 
LCWRA element and child element may 
erode the SDTE or stop it completely. 
The annual uprating of benefits will 
also lead to erosion as the SDTE 
amounts are not part of the uprating 
process and will remain the same. 

What changes will lead  
to the element stopping?
Relationship changes: if a single 
claimant forms a couple, or a  
couple separate, then the SDTE will  
end. This also applies if one member  
of a couple dies, although there would 
be a run on for the assessment period 
in which the partner died, and for the 
two following assessment periods. 

Award ending: if a UC award ends  
then the SDTE will cease and will not  
be included in any subsequent award. 
There is an exception to this if your 
award ends due to your income 
increasing. If you reclaim within  
3 months, the SDTE will be reinstated 
as this is treated as a continuation  
of a previous award. 

Reduction in earnings: if your  
earnings were above the administrative 
earnings threshold1 (£343 for single 
claimants, £549 for a couple) in your 
first monthly assessment period, and 
your earnings drop below this level for 
three consecutive monthly assessment 
periods, then the SDTE will stop. If your 
earnings reduce, but not below this 
level, then the SDTE will continue. 

What changes would not  
mean the element stops?
The requirement to remain entitled  
to the severe disability premium only 
applies until the day that the claim for 
UC is made. There is no requirement  
to continue to satisfy the criteria once 
you have been awarded the SDTE.  
This means that the following changes 
would not lead to the SDTE being lost:

  Loss of a disability benefit

  Someone claiming Carer’s 
Allowance/Carer Element for you

  A non-dependent moving in 

These rules throw up interesting 
maximisation scenarios – you are 
forgiven if you would feel worried  
about advising a carer that claiming 
Carer’s Allowance wouldn’t affect 
someone’s SDTE (although it would 
impact the SDTE if it was a couple 
claim). 

It is going to take a while to get  
our heads around these rules.  
In the meantime, our Advice Line  
is always open…

The relevant regulations can be found 
here https://www.legislation.gov.uk/
uksi/2021/4/made  

1 This is the threshold used to determine 
work-related requirements and conditionality.

https://www.legislation.gov.uk/uksi/2021/4/made
https://www.legislation.gov.uk/uksi/2021/4/made
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Married Women, Automatic Uplift, 
and State Retirement Pension
This story relates to the old State Retirement Pension – the one that 
existed prior to the introduction of a new state pension in 2016.

Under the old state pension system, 
married women could claim a basic 
state pension at 60 per cent of the 
full rate based on their husband’s 
contributions where this would be 
greater than the pension they could 
get based on their own contributions. 
Since 17 March 2008 this uplift  
should have happened automatically. 
Before that date a married woman 
had to make a second claim when  
her husband turned 65. 

The crucial issue here is that the 
automatic uplift since that date in 
2008 hasn’t always been applied  
to claimants that are entitled to it.

Twelve years passed before the  
error saw the light of day.

In September 2020, in the House of 
Commons, Labour MPs Diana Johnson 
and Paula Barker asked what steps 
the DWP was taking to investigate 
and rectify underpayments under  
the old state pension system. The 
mistake may have affected up to 
130,000 women who reached state 
pension age before 6 April 2016.

Mr Opperman, responding on behalf 
of the Secretary of State for Work  
and Pensions, had the unenviable 
task of updating the House: 

‘We are aware of a number of  
cases in which individuals have  
been underpaid category BL basic 
state pension [married person’s/ 
civil partner’s pension as opposed  
to a category B pension for  

surviving spouses/civil partners].  
We corrected our records and 
reimbursed those affected as soon as 
the underpayments were identified, 
and we continue to check and remedy 
further cases that are identified…

The Department continues to check  
for further cases, and if any are found, 
awards will be reviewed and any 
arrears paid in accordance with  
the law. We continue to encourage 
anyone who believes that they are 
being underpaid the state pension  
to contact the Department for  
Work and Pensions.’

The scale of the underpayment 
became clear when the Office for 
Budget Responsibility published,  
on March 4th, its Economic and fiscal 
outlook: March 2021. This document 
provides a five-year forecast for the 
UK economy and public finances  
and an assessment of whether the 
government is likely to achieve its 
fiscal targets set out in Budget 2021.

The estimated underpayment to 
claimants is three billion quid.

Further details were provided the 
following day by Pensions Minister 
Guy Opperman who identified  
several groups of claimants who  
will be re-imbursed. 

Make a note of these, in the event 
that, as an adviser, you come  
across a claimant who should  
be re-imbursed.

The primary groups are:

  people who are married or in  
a civil partnership who reached 
state pension age before 6 April 
2016 and who may be entitled  
to a category BL uplift based  
on their partner’s National 
Insurance contributions;

  people who have been widowed 
and their state pension was  
not uplifted to include amounts 
they are entitled to inherit from 
their late husband, wife or civil 
partner; and

  people who have not been paid 
category D state pension uplift  
as they should have been from 
age 80.

Mr Opperman also confirmed  
that, following a scan of potential 
claimants, the department formally 
commenced a correction exercise on 
11 January 2021 and has reallocated 
a number of staff to clerically 
examine each of the cases identified 
through the scan and to arrange  
for repayments to be issued.
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Pre-Settled Status and Right  
to Reside for Benefit Purposes
Fratila and Tanase v SSWP & AIRE Centre [2020] EWHC 998 (Admin)

Background
European Economic Area nationals 
may apply for immigration status 
under the European Union (EU) 
Settlement Scheme. Those able to 
establish at least 5 years continuous 
residence who are granted Settled 
Status have indefinite leave to remain 
and a right to reside sufficient to 
access means-tested benefits. Those 
granted Pre-Settled Status, where,  
for example, they have been resident 
for less than 5 years, are granted 
limited leave. Under UK benefit rules,  
Pre-Settled Status is an excluded  
right to reside, and not sufficient for 
entitlement to means-tested benefits.

A Court of Appeal decision made on 
18 December 2020 found that it was 
unlawful to exclude those granted 
Pre-Settled Status from entitlement 
to means-tested benefits. Decisions 
are being ‘stayed’ (suspended) while 
the DWP appeal to the Supreme  
Court. The Supreme Court hearing is 
scheduled for 18 and 19 May 2021, 
with judgement sometime after that.

What the Court  
of Appeal decided
The Court of Appeal found that the 
exclusion of Pre-Settled Status as  
a sufficient right to reside for the 
purposes of claiming means-tested 
benefits was directly discriminatory 
on the grounds of nationality.  
Having created an immigration  
right to reside, this right applies 
equally without discrimination. 

Implications for your clients
The decision relies on EU law  
as it applies to the end of the 
transition period, 31 December 2020. 
The DWP guidance suggests that the 
judgement does not apply to claims 
made after that date. Arguably this is 
incorrect as the regulations excluding 
Pre-Settled Status as a sufficient right 
to reside have been quashed and new 
regulations would be required to 
reinstate them.

The decision means that those with 
Pre-Settled Status who are present in 
the UK can now rely on that status in 
order to meet the habitual residence 
requirement for means-tested 
benefits. The advice you need to give 
your clients depends on whether they 
have already made an unsuccessful 
claim for benefits. 

  Claimants with Pre-Settled  
Status who have failed the 
habitual residence test in  
relation to a claim for means-
tested benefits should apply  
for a “revision” of the decision 
(mandatory reconsideration),  
if they have not already done so. 

  Claimants who have already  
had a mandatory reconsideration 
refused should immediately 
appeal against the decision to  
the first-tier tribunal, relying  
on the Fratila Court of Appeal 
decision. These appeals may  
need to be stayed. 

  Claimants with Pre-Settled Status 
who have not yet made a claim  
for benefit should claim benefits 
to which they think they are 
entitled as soon as possible. 

Alongside this judgement, there are 
already regulations in place to protect 
claimants with Pre-Settled Status. 

In addition,

  Claimants and advisors should 
investigate whether they are still 
protected under the Immigration 
(EEA) Regulations having an EEA 
right to reside at 31 December 
2020. 

  Claimants with Pre-Settled status 
can still rely on rights under the 
Immigration (EEA) Regulations to 
gain a sufficient right to reside, for 
example on becoming a worker.

These cases should be decided and 
could avoid the ‘stay’ and the need 
for, or supplement, a challenge  
based on the above Court of Appeal 
Judgement. Seek advice as needed.

Note that although this case relates 
to means-tested benefits, equivalent 
arguments may be used in relation  
to the right to reside test for Child 
Benefit and Child Tax Credit.



BenefitsBulletin Spring 2021

9  Advice  Publications  Training

CE/2770/2019 
and others – civil 
penalties and the 
exercise of discretion
A civil penalty usually follows on from an 
overpayment of benefit so long as it is over 
the DWP’s small overpayments threshold 
(SMOP) of £65. It appears that it follows on 
in many cases as a matter of course.

If there’s an overpayment, and  
the overpayment is recoverable,  
and it’s more than sixty-five quid, 
there’s a civil penalty attached to it.

Actually, it’s a bit more complicated 
than that, as CE/2770/2019 and other 
cases, decided by Judge Wikeley  
of the Upper Tribunal, illustrates.

In CE/2770/2019 Judge Wikeley 
identified three decisions under 
appeal: (1) the entitlement decision 
(2) the overpayment decision, and, 
the one that concerns us here,  
(3) the civil penalty decision.

A civil penalty is a fixed amount  
of £50. Don’t sound much, does it? 
Let’s say you have a recoverable 
overpayment of £5,000, you might 
think fifty quid on top of that is 
something to sneeze at.

As it’s a matter of law, both I  
and Judge Wikeley believe it isn’t 
something to sneeze at. The size  
of the overpayment may be one 
factor in weighing up whether a  
civil penalty should be imposed.  
But there are others.

So, what is the law on civil penalties? 
You can find it in section 115D of the 

Social Security Administration  
Act 1992, as amended.

A civil penalty may be given  
if a claimant does not provide 
information or evidence, or they  
fail to notify a relevant change  
of circumstances, and they do  
not have a “reasonable excuse”.

“Reasonable excuse” means 
something that would have  
caused a reasonable person of a 
similar age and experience to act  
as the claimant did. Their state of 
health and the information which 
they received or might have  
obtained may be relevant, as may 
any advice received by the claimant.

For CE/2770/2019 Judge Wikeley 
found that both the decisions  
on (1) and (2) were correct  
and confirmed the tribunal’s 
conclusions in these respects.

But it didn’t quite get the issue  
of the civil penalty right.

It was the Secretary of State’s 
position that there was only one 
mitigating factor to be considered  
in deciding whether to impose a  
civil penalty – the amount of the 

overpayment. The greater the 
value of the overpayment over  
the SMOP (£65.01) the more  
likely it will attract a CP.

Judge Wikeley, quoted an  
extract from a previous case,  
VT v Secretary of State for Work & 
Pensions [2016] UKUT 178 (AAC), 
decided by Judge Rowland: 

  there is both an objective  
and a subjective aspect to the 
concept of what amounts to  
a ‘reasonable excuse’ for the 
purposes of section 115D of the 
Social Security Administration 
Act 1992; and 

  section 115D also provides a 
discretion as to the decision  
on whether to impose a  
penalty in the first place which 
is conceptually distinct from 
the prior question as to whether 
the claimant acted ‘without 
reasonable excuse’.

Taking his cue from Judge Rowland, 
Judge Wikeley said, in relation  
to this case, “I cannot accept  
Mr Spencer’s submission on behalf 
of the Secretary of State that the 
only mitigating factor which can 
come into play is the amount of the 
overpayment in question. Such a 
narrow and restrictive reading of 
section 115D is inconsistent with 
the terms of the statute and the 
related Upper Tribunal case law 
authority.” (paragraph 30).

Judge Wikeley remade the First-tier 
Tribunal’s decision so as to quash 
the civil penalty on two alternative 
bases – firstly that the claimant’s 
well documented health problems 
and other circumstances mean 
that he had a reasonable excuse 
for his failure to disclose, and 
secondly that – as a matter of 
discretion – given the claimant’s 
very difficult and challenging 
personal circumstances, the civil 
penalty should not be imposed 
under section 115D.
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CPIP/1653/2019 - descriptors  
and key terms in activity 8 
‘Reading and understanding signs, 
symbols and words’ and activity 
10 ‘Making budgeting decisions’
The procedures in this Upper Tribunal case – what happened at the first-
tier tribunal, how it got to the Upper Tribunal – are not its primary interest.

An interim decision was issued, 
pending the filing of further evidence 
to enable the Upper Tribunal to 
remake the decision under appeal.  
On this basis, Judge Ward, overseeing 
the case, allowed the appeal on the 
ground that the tribunal’s decision 
was erroneous in law as it did not 
make adequate findings of fact in 
relation to two descriptors.

What’s of interest is the guidance  
to interpretation Judge Ward issued 
as part of the decision in respect of 
PIP descriptors 8 and 10.

Here, for descriptor 8, is a copy  
of Ward’s wise words:

“…‘basic written information’,  
whilst indeed basic, is nonetheless 
concerned with matters of real 
practical utility and that the bar must 
not be set so low in interpreting the 
phrase so as to be testing only an 
ability of no practical consequence ...

What constitutes ‘basic written 
information’ for descriptor (d) … 
clearly requires an ability to read 
some actual words, otherwise the 
reference to ‘C’s native language’ 
would be redundant … Thus, it is not 
relevant that it would ... be possible  

to express each of signs, symbols  
and dates using at most figures,  
plus images.

When descriptor (d) is so understood, 
descriptor (e) makes a little more 
sense. Even though it refers to ‘words’ 
where descriptor (d) used ‘dates’, 
‘dates’ is used as an example of the 
sort of words a person needs to be 
unable to read to achieve descriptor 
(d): eg. ‘Friday’ and ‘January’ in  
‘Friday January 31’ ...

... the descriptor [8(e)] in referring to 
‘sign’ is addressing the ability to read 
the words, typically few in number, 
used to convey a message on a sign ... 
The descriptor thus performs a similar 
function to ‘dates’ in identifying a 
relatively restricted range, and small 
number, of words by which to judge  
a person’s ability to read. It also 
provides a practical, real-life test 
against which to assess visual 
limitations.” (paragraphs 12 and 13)

Of more interest, however, is how 
Judge Ward applies regulation 4  
of the PIP regs (the reliability  
criteria: safely, to an acceptable 
standard, repeatedly, and within  
a reasonable time period) to the 

“Reading” descriptor.

For example: a person who, as an 
alternative to giving up, makes a 
guess at what a word or sign means 
(perhaps because they do not wish  
to ask for help) is unlikely to be  
doing so ‘to an acceptable standard’, 
particularly as it is likely to be  
very important that ‘basic written 
information’ on warning signs is 
understood correctly. Also, for  
people without difficulties in this  
area, reading a short sign will be 
almost instantaneous, so that 
someone with difficulties may  
easily show they take twice as long 
this will mean that it has not been 
accomplished in a ‘reasonable time’.

For activity 10, “making budgeting 
decisions” Judge Ward states that  
his comments do not amount to 
definitive guidance. More like  
friendly suggestions.

On complex budgeting decisions,  
for example, he says, “Paying bills  
is not enough; a meaning must be 
attributed to ‘managing’ them as  
well… I accept that such activities  
as prioritising which bill to pay in  

Continues overleaf 
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the light of competing demands,  
or the need to avoid or minimise 
late payment charges, or the need 
to take stock of bills which will 
inevitably be coming up and to plan 
accordingly, may fall to be 
considered.” (paragraph 25).

And for simple budgeting decisions: 
“Effect must be given to ‘calculating’ 
which is not the same as ‘knowing’. 

CPIP/596/2020 – phobias and 
following the route of a journey
The appellant in this Upper Tribunal case had a phobia – a 
severe phobia of meeting a dog while walking out of doors. 

It was a manifestation of her autistic 
spectrum disorder. She also had 
dyspraxia, dyslexia, and depression.

Here’s how she described it herself,  
in her PIP application form:

‘I am able to plan routes and travel  
in familiar routes. However, I have a 
very severe phobia of dogs which is a 
result of sensory issues from my ASD 
which prevents me from undertaking 
journeys which are unfamiliar without 
someone to go with me or by 
travelling via car. This is due to my 
very severe anxiety that a dog may  
be present in the unfamiliar route ...

I will need to bring someone with  
me [to a face-to-face assessment] 
and have no dogs in the vicinity of  
the assessment centre.’

As usual, not only was it the dog,  
or any other phobic object for that 
matter, that was at issue when  
the case got to the Upper Tribunal.  
It was how that tribunal treated it.

The appellant is said to ‘know’ that 
24 tins of dog food cost £8.50. That 
is not a matter of calculation unless, 
for instance, 12 tins are known to 
cost £4.25 and the cost of 24 has to 
be worked out.” (paragraph 26)

And in the next paragraph, and  
for the same descriptor, he says:  

“… the definitions refer to ‘decisions 
involving’ the matters in limbs (a) to 

(c), or (a) to (b), of the respective 
definitions. This means not merely 
being able (in the case of simple 
budgeting decisions) to do the 
calculation, but to have sufficient 
understanding of the outcome and  
its implications to take a decision 
based on it.” (paragraph 27)

Continues overleaf 

The medical assessment report  
gave the claimant zero points  
for both mobility and daily living 
activities. The DWP decision maker, 
uncritically, of course, followed suit, 
and the First-tier Tribunal, without 
dilly-dally (and by that, I mean 
without proper reasoning), confirmed 
the decision makers decision.

That’s how, in essence, the appellant 
went to see a man – in this case 
Judge Hemingway, of the Upper 
Tribunal – about a dog.

This is how he framed the issue:  
is a fear of encountering dogs out  

of doors relevant to the ability to 
follow the route of a journey for  
the purposes of entitlement to  
the mobility component of PIP?

More specifically, the two 
descriptors engaged are either:  
d. cannot follow the route of  
an unfamiliar journey without  
another person, assistance dog or 
orientation aid, or cannot undertake 
any journey because it would cause 
overwhelming psychological 
distress to the claimant.
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Judge Hemingway allowed  
the appeal, and set aside the 
First-tier Tribunal’s decision.

He highlighted that the tribunal 
had not made it clear whether it 
accepted that, if the claimed fear 
of dogs was genuine and was 
linked to a health condition, it 
should be taken into account in 
assessing the claimant’s ability  
to follow the route of a journey  
so long as the fear caused her  
to experience overwhelming 
psychological distress.

He also found that the tribunal 
had seemingly failed to appreciate 
that the claimant’s anxiety about 
dogs was linked to her autism,  
had not assessed the degree of 
fear she experienced, and had  
not then been sufficiently clear  
as to why it was rejecting her 
assertion that she had problems 
following journeys.

He then went on to consider the 
question of whether fear of dogs,  
as described by the claimant,  
is caught within the scope of the 
descriptors concerned with the  
ability to follow the route of a  
journey. This is what he said:

‘… the requirement in section 79(1)
(b) of the Welfare Reform Act 2012 
is that a person’s ability to carry 
out mobility activities is limited by 
the person’s physical or mental 
condition. That being so, if a  
fear of dogs sufficient to lead  
to overwhelming psychological 
distress is present when a person  
is unaccompanied outdoors and 
attempting to follow the route of a 
journey, and is attributable to one 
or other of those types of condition, 
and does impact adversely upon a 
person’s ability to follow the route 
of a journey, and is capable of 
being sufficiently reduced by the 
presence of another whilst the 
route is being followed, then such 
may, in principle, be taken into 
account.’ (paragraph 16)

Training Programme 
April to September 2021 

“Relevant and 
valuable information 
delivered by experts.”
Our new programme of online training 
(via Zoom) for April to September 2021 
is now available to book.

Month Course Date and time
May 
2021

Universal Credit Housing Costs   
Introductory level, 1 module

Wednesday 26 May 
10am to 12.30pm

Universal Credit and Work   
Introductory level, 1 module

Wednesday 26 May 
1.30pm to 4pm

June 
2021

Benefits for Students  
and Young People   
Experienced level, 2 modules

Tuesday 15 June 
10am to 4pm

Introduction to Benefits   
Introductory level, 6 modules

Thursday 17, 24 June & 1 July 
10am to 4pm

July  
2021

Introduction to Benefits   
Introductory level, 6 modules

Wednesday 7, 14 & 21 July  
10am to 4pm

Sept 
2021

Benefits for Families with Children   
Introductory level, 2 modules

Thursday 16 September 
10am to 4pm

Introduction to Universal Credit   
Introductory level, 2 modules

Wednesday 22 September 
10am to 4pm

Our courses have been re-designed  
for online delivery, retaining a 
practical and interactive approach, 
maximizing Zoom functions  
and presentation options.

We also offer bespoke training – 
contact us for more information. 
Book your course today at www.
welfare-benefits-unit.org.uk/training  

https://www.welfare-benefits-unit.org.uk/training/courses/
https://www.welfare-benefits-unit.org.uk/training/courses/
https://www.welfare-benefits-unit.org.uk/training/courses/
https://www.welfare-benefits-unit.org.uk/training/courses/
https://www.welfare-benefits-unit.org.uk/training/courses/
https://www.welfare-benefits-unit.org.uk/training/courses/
https://www.welfare-benefits-unit.org.uk/training/courses/
https://www.welfare-benefits-unit.org.uk/training/courses/
https://www.welfare-benefits-unit.org.uk/training/
https://www.welfare-benefits-unit.org.uk/training/
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Monday – Thursday, 9am – 5pm | Friday, 9am – 4.30pm
Available to advisers in North Yorkshire and York 

Please do not give our contact details to members of the public

Welfare Benefits Unit Advice Line 01904 642512
advice@welfare-benefits-unit.org.uk

BenefitsBulletin is compiled by the Welfare Benefits Unit, 17 Priory Street, York YO1 6ET Registered Charity 1164225

welfare-benefits-unit.org.uk
twitter.com/WBUadvice

Advisers Guide to Benefits 2021/22 
“Up to date information 
written in a clear and 
understandable way.”

Regularly receiving positive  
feedback such as a recent end of  
year comment “Don’t know what I’d 
do without my Benefits handbook 
and rates card” – our Advisers Guide 
to Benefits is written for people who 
give information and advice as part  
of their work. The concise annual 
guide provides an overview of benefit 
criteria including Universal Credit, 
disability benefits and additional help 
available. Its clear format makes it 
ideal for quick reference, and the 
compact style is handy whether in 
the office, out and about or for  
home working. 

The 2021/22 Guide will be available 
shortly. Pre-order your copy today 
online at www.welfare-benefits-unit.
org.uk/publications/advisers-guide  

Advisers Guide  to Benefits
April 2021 – April 2022

£9.00

  WBU Advice Line (phone and email): for anyone working in North Yorkshire and York  Publications: Advisers Guide, Benefits Bulletin, News in Brief, leaflets and online resources  Training: extensive training programme  and bespoke in-house courses
  Consultancy, campaigns and projects:  access to expert advice to support advisers, disseminate information and influence policy

The Welfare Benefits Unit provides independent, specialist welfare benefits advice to advisers. 

Welfare Benefits Unit17 Priory Street, York YO1 6ETadmin@welfare-benefits-unit.org.uk01904 646058
@WBUadvice
www.welfare-benefits-unit.org.uk
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