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Brexit and benefits:  
a graceful transition?
Just over a year ago, the word which  
would raise a sigh and roll an eye or two  
from anyone in the vicinity was the dreaded 
“Brexit”. That word has now been replaced, 
alphabetically, by something which is in the 
forefront of all of our minds. But despite the 
struggles and uncertainties that 2020 brought, 
the Brexit transition period rumbled on and  
it ended on 31 December 2020 at 11pm.  
Free movement rights have come to an end. 
What do these changes mean for those who 
were in the UK before 31 December and those 
who arrive subsequently (Covid, lockdowns 
and quarantines allowing of course)?

How did we end up  
here – a quick recap
Prior to Brexit, EEA nationals and 
non-EEA nationals were treated 
differently when it came to potential 
access to the UK benefits system.  
EEA nationals were able to claim 
certain means-tested benefits if they 
had a non-excluded right to reside 
under free movement rights (such as 
worker status, retained worker status 
or a permanent right to reside). 
Non-EEA nationals face a different 
hurdle and are excluded if they come 
under the definition of a ‘person 
subject to immigration control’ (PSIC) 
which includes categories such as 

someone with leave to enter or 
remain given as a result of a 
maintenance undertaking. 

The UK left the EU on 31 January 2020. 
From then until 31 December 2020, 
we were in a transition period. During 
the transition period, free movement 
rights continued, and alongside these 
existing rights, the EU settlement 
scheme (EUSS) was introduced.  
The EUSS provides an alternative  
way for people to acquire indefinite  
or limited immigration leave, and a 
new route into benefits for claimants 
who have been granted settled status 
(and following a recent court case, 
pre-settled status – see article on 

page 13). As free movement rights 
ended with the transition period, 
acquiring leave under the EUSS is  
vital to protect people’s future rights. 
The deadline for applying to the  
EUSS is 30 June 2021, but you must 
have already been resident in the  
UK by 31 December 2020. 

From 1 January 2021 until 30 June 
2021, we are in a ‘grace period’,  
where there is limited protection  
for those who were resident with  
a free movement right to reside on  
31 December 2020 and relevant family 
members. The rules are, as you can 
imagine, complex. In order to make 
this article as useful as possible rather 
than an academic exercise, we will 
look at what changes will happen to 
people in several different scenarios.

1: People granted settled status

Taking the easiest one first, those  
who have been granted settled  
status have acquired indefinite  
leave under immigration law,  
and are able to access the benefits 
system without restriction from  
the date that status is granted. 

2: Those with a free movement  
right to reside but no leave under 
EUSS (and their family members)

People who, as of 31 December 2020, 
were exercising a free movement right 
to reside (such as being a worker),  
but who had not yet applied to the 
EUSS scheme can continue to rely on 
the Immigration (EEA) Regulations 
(EEA regs) (free movement rights)  
for the duration of the grace period. 
This leeway gives people time to apply 
to the EUSS. An important point to 
note is that the right to reside that 
was exercised on the 31 December 
2020 can be any right – it doesn’t  
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have to be a non-excluded one,  
so can include those with an initial 
three month right to reside or a  
right to reside as a jobseeker. This 
protection also applies to the relevant 
family members of those who fall into 
this category – but please note that 
family member has a specific meaning 
and is different to the definition that 
we are used to within the EEA regs. 

For example, a Polish man who  
moved to the UK on 15 December 
2020 would have an initial 3 month 
right to reside. This is an excluded 
right for Universal Credit, but if he 
then found work in February,  
he would then have worker status  
and would be able to make a claim. 

3: People granted pre-settled status

Leaving the most complicated  
until last, in order to count as a 
relevant person and come under  
the protection of the grace period 
regulations, you must not have any 
leave under the EUSS – this includes 
people who have been granted 
pre-settled status. When these 
regulations were written, under  
UK law you were not entitled to 
Universal Credit if you had pre-settled 
status. Separate rules were therefore 
put in place to protect those who had 
this status, allowing them to access 
free movement rights on a continuing 
basis (not limited to the grace period) 
while they retained pre-settled status. 
This protection would have allowed 
those with pre-settled status to 
establish an EEA right to reside  
and access benefits until they were 
able to upgrade their immigration 
leave to settled status. It would  
have also protected people who  
fell under category 2, but who  
then applied to the EUSS resulting  
in pre-settled status. 

As detailed in the article on page  
13, the Court of Appeal have ruled  
that refusing benefit to those  
with pre-settled status is unlawful.  
It is not yet clear how this will affect 

these regulations, but it is likely to 
mean that those with pre-settled 
status find themselves in a more 
secure position moving forward. 

4: Those who arrived before 11pm  
on 31 December 2020 but who are 
not exercising a free movement  
right on this date

If you were present in the UK on  
31 December 2020 but had not  
been granted leave under the  
EUSS and were not exercising a  
free movement right, then you  
are not protected under either the 
grace period rules or the protection  
for those with pre-settled status.  
As the initial three-month right to 
reside automatically applies to  
anyone who arrived between 31 
September 2020 and 31 December 
2020, it is likely to be people who 
arrived prior to 31 September  
who will fall into this category. 

The hope for people in this case  
is that as they were present before  
the 31 December 2020, they are  
able to apply to the EUSS. If granted 
pre-settled status, they then gain 
protection and can rely on free 
movement rights. The deadline  
for applications to the EUSS is  
31 June 2021. 

5: Those who arrive after  
31 December 2020 

Those who arrive in the UK after  
11pm on the 31 December 2020 will 
not be able to rely on free movement 
rights. The only exception to this is if 
people are joining family members  
in the UK – seek advice in these  
cases as the rules are complex. 
Arrivals after this date will have a 
similar immigration status to non-EEA 
nationals – they will require leave to 
enter or remain. For benefit purposes, 
the question of whether they fall into 
the category of a ‘person subject  
to immigration control’ will arise  
(eg. someone with a no recourse to 
public funds condition, or someone 
with leave as a result of a 

maintenance undertaking –  
note: this is not a complete list).  
If you fall into this group, you are 
excluded not only from means-tested 
benefits, but also from Child Benefit, 
disability benefits, Carer’s Allowance, 
and Social Fund payments. 

How to advise claimants
Advising claimants on immigration 
and benefits has always been a 
challenge – and is something you 
need to be very careful about if you 
are not a qualified immigration 
adviser. These changes make advice  
in this area even more complex,  
and inevitably more stressful for  
you and your clients. 

As a starting point from 1 January 
onwards, the main questions to  
bear in mind when advising clients  
in this area are:

  Do they have settled or  
pre-settled status?

  Were they resident and what  
were their circumstances on  
31 December 2020?

  If they don’t have leave under  
the EUSS but had any right to 
reside on 31 December 2020,  
do they have a qualifying right  
to reside for the benefit that  
they want to claim now?

Please rest assured that our advice 
line is up and running as normal for 
advisers in North Yorkshire and York.  
We would also like to remind you  
that you are able to refer cases to  
the EU Rights and Brexit Hub which 
provides support and advice on  
EU Citizen’s rights. For more details  
or to make a referral, visit EU Rights 
and Brexit Hub | Research, Advice and 
Support on EU Citizens’ Rights in the 
UK (york.ac.uk)  

https://www.eurightshub.york.ac.uk
https://www.eurightshub.york.ac.uk
https://www.eurightshub.york.ac.uk
https://www.eurightshub.york.ac.uk
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Tax Credit Covid-19 easements 
and extension of the CJRS –  
amendments relating to 
working hours relaxation, 
treatment of certain payments 
and other amendments
From 14 January 2021, the Tax Credits, Childcare Payments and 
Childcare (Extended Entitlement) (Coronavirus and Miscellaneous 
Amendments) Regulations 2020 No 1515  make amendments to 
some of the current coronavirus-related provisions.

In particular, the regulations:

  provide for certain payments  
to be disregarded as income  
in the calculation of tax credits, 
including NHS Test and Trace 
Support Payments for England, 
payments from the Covid Winter 
Grant scheme in England and 
similar devolved administration 
schemes;

  ensure that Working Tax Credit 
claimants continue to satisfy 
entitlement conditions relating  
to hours normally worked  
during periods of self-isolation  
or lockdown;

  ensure that furloughed and 
coronavirus-impacted workers 
have access to Working Tax Credit 
during periods of absence from 
work due to childbirth, parental 
bereavement and adoption; and 
periods of time off work in 
connection with illness, incapacity 
or limited capability; and

  refine the definition of a 
coronavirus-impacted worker  
to provide for when a person is  
no longer treated as such to 
ensure that they have the same 
treatment, already in regulations 
for a furloughed worker, when  
the CJRS ends or they have a 
permanent change to their 
working hours.

In relation to working hours  
for Working Tax Credit, the above 
regulations confirm that furloughed 
and coronavirus-impacted workers 
are treated as working their normal 
sufficient hours during the 
Coronavirus Job Retention Scheme 
and for the following 8 weeks as long 
as they expect to return to working 
sufficient hours. This protection does 
not apply where the reduction in 
hours is permanent. 

The explanatory memorandum  
explains:

‘This instrument ensures furloughed 
and coronavirus-impacted workers 
who have a permanent change  
which means they no longer meet the 
eligibility criteria for WTC hours rules 
have access to a period of 4 weeks.

This instrument puts beyond doubt 
when furloughed and coronavirus-
impacted workers should have an 
additional 8 weeks to re-establish 
their normal working hours once  
the CJRS ends.

Furloughed and coronavirus-impacted 
workers who have a permanent 
change before the CJRS ends do not 
have access to the additional 8 weeks.’

As a reminder, the pre-existing 
relaxations are described in a 
government press release in May 
2020: working hours easement 
introduced by HM Revenue and 
Customs  

https://www.legislation.gov.uk/uksi/2020/1515/contents/made
https://www.legislation.gov.uk/uksi/2020/1515/contents/made
https://www.legislation.gov.uk/uksi/2020/1515/contents/made
https://www.legislation.gov.uk/uksi/2020/1515/memorandum/contents
https://www.gov.uk/government/news/tax-credits-customers-will-continue-to-receive-payments-even-if-working-fewer-hours-due-to-covid-19
https://www.gov.uk/government/news/tax-credits-customers-will-continue-to-receive-payments-even-if-working-fewer-hours-due-to-covid-19
https://www.gov.uk/government/news/tax-credits-customers-will-continue-to-receive-payments-even-if-working-fewer-hours-due-to-covid-19
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SI. 1638/2020 – 
Amendments to 
SSP legislation 
for those self-
isolating due  
to Covid-19
New regulations have been issued 
that provide for amendment of 
Statutory Sick Pay legislation in 
relation to those self-isolating 
because of coronavirus.

This instrument amends the Statutory Sick Pay  
(General) Regulations 1982 (S.I.1982/894) (“the SSP 
Regulations”) in order to ensure that individuals will  
be eligible for Statutory Sick Pay (SSP) for the full period 
for which they are required to self-isolate. The 
statutory instrument reflects the changes to public 
health advice on self-isolation across Great Britain, 
which came into effect on 14 December 2020. 

In force from 24 December 2020, the Statutory  
Sick Pay (General) (Coronavirus Amendment)  
(No. 7) Regulations 2020 (SI.No.1638/2020)  

  amend Schedule 1 to the Statutory Sick Pay  
(General) Regulations 1982 to reflect changes  
to the self-isolation requirements to ensure that 
people who have to self-isolate because they have 
symptoms of coronavirus, have tested positive  
or are a household contact of a person who has 
coronavirus, are deemed to be incapable of work  
for the full period for which they have to isolate

  allow a ‘relevant notification’ that a person has  
had contact with someone who at the time of the 
contact was infected with coronavirus, to be given 
orally (either in person or by telephone).

Covid-19 update
So, we find ourselves in the 
midst of another national 
lockdown and keeping up-to-
date with the Covid-related 
changes to benefits is slipping 
down a to-do list which, for 
some of us, may also include 
home-schooling and trying to 
get a supermarket delivery slot.

With this in mind, here are a few of the changes  
that have taken place recently:

  Flexible furlough (also known as the Coronavirus 
Job Retention Scheme) has been further extended 
and is now due to run to April 2021. Employees 
must have been employed by 30 October  
to be eligible.

  Shielding has been reintroduced nationally having 
previously been brought in for tier 4 regions. 

  The Self-employed Income Support Scheme  
has been extended with payment 3 available  
for November to January and 4 for February to 
April. The third payment will pay 80% of average 
monthly trading profits and must be claimed 
before 29 January. Details of the fourth grant  
are due to be released shortly.

  The Winter Grant Scheme, administered by local 
authorities, will provide financial assistance with 
the cost of food, energy, water bills and other 
essentials. It is aimed at vulnerable families  
with children and other vulnerable households 
particularly affected by Covid-19.

We are, however, still 
awaiting a decision on 
whether the £20 a  
week uplift payable  
in Universal Credit 
and Working Tax 
Credit will continue 
beyond 31 March.

https://www.legislation.gov.uk/uksi/2020/1638/made
https://www.legislation.gov.uk/uksi/2020/1638/made
https://www.legislation.gov.uk/uksi/2020/1638/made
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UC and Monthly Payments
Readers will know that UC is designed around the calendar month, 
led by the philosophy that this would replicate ‘the world of work’.

Every claimant has an Assessment 
Period (AP) starting on the day of  
the month that their award began, 
normally date of claim and ending  
a month later. The basic rule is that 
earnings received in the AP count 
towards the calculation of UC for  
that month. 

But readers will also know that in  
the real, real world of work, it isn’t 
always as simple as that. Even for 
those claimants who are paid 
monthly, sometimes their pay  
dates change to account for bank 
holidays or other events. Where the 
end of a claimant’s AP is very near  
to their pay date, any minor change 
in pay date can result in two monthly 
payments in one AP. Under the basic 
rule, both months’ income is counted 
in one AP. This results not only in a 
much lower, or nil UC payment for 
that month and an increase the 
following month, but also the loss  
of any work allowance leaving some 
claimants worse off. 

In Secretary of State for 
Work And Pensions v 
Johnson & Ors [2020] EWCA 
Civ 778] , unsurprisingly, 
the Court of Appeal decided 
that the application of the 
basic rule in such a case was 
irrational. (See our Summer 
2020 Bulletin for a detailed 
report on that case). 

The government announced 
in June 2020 that it would  
not be appealing against  
the judgment. Finally, on  
16 November 2020, the 
Universal Credit (Earned 

Income) Amendment Regulations 
2020 (SI.No.1138/2020) came into 
force. They amend Regulation 61 of 
the Universal Credit Regulations 2013  
to allow the DWP to reallocate to  
a different AP, a calendar monthly 
payment reported by the Real Time 
Information system, where it is 
necessary to maintain a regular 
payment cycle.

The key points to note are that  
this change:

  applies only to monthly  
paid employees

  gives the DWP a discretion  
to reallocate

  applies where it is necessary to 
maintain a regular payment cycle.

Advisers should note that these 
Regulations do not resolve the  
similar difficulties experienced by 
weekly, two-weekly and four-weekly 
paid workers with the regularity of  
UC payments due to the calendar 
month design. 

The explanatory memorandum  
states ‘The policy intent is to  
ensure that ordinarily no more than 
one set of calendar monthly salary 
payments from a single employer  
are taken into account in each 
assessment period. This will also 
enable certain claimants to benefit 
from any applicable work allowance  
in each assessment period.’

Guidance was published on  
16 November ADM 27/20. It does  
not add anything to the Regulations 
except for some worked examples. 

Two obvious questions arise:  
how is the reallocation triggered  
in practice? If the DWP refuses to 
reallocate, is that appealable?

In October 2020, the Social  
Security Advisory Committee  
(‘SSAC’) considered how the new 
Regulations might work in practice.  
The DWP told it that it aimed to 
obtain information about the 
frequency of payment at an early 
stage and then give the agent a 

report alerting them to  
the possibility of double 
payment. The DWP was 
vague on the details  
of how this would work.  
This left the SSAC concerned 
that the system depended 
too much on claimants 
alerting the DWP. In a 
response published on  
12 January 2021, Minister 
for Welfare Delivery Will 
Quince referred to the 
complexity of the issue  

Continues overleaf 

https://www.rightsnet.org.uk/welfare-rights/caselaw/item/court-of-appeal-rules-that-work-and-pensions-secretary-acted-irrationally-and-unlawfully-by-failing-to-adapt-earned-income-assessment-rules-to-account-for-impact-on-certain-universal-credit-claimants
https://www.rightsnet.org.uk/welfare-rights/caselaw/item/court-of-appeal-rules-that-work-and-pensions-secretary-acted-irrationally-and-unlawfully-by-failing-to-adapt-earned-income-assessment-rules-to-account-for-impact-on-certain-universal-credit-claimants
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and stated that the DWP ‘have 
therefore taken the decision that in 
order to meet the Court of Appeal 
Judgment as soon as was practicable 
we would introduce a solution based 
on a streamlined dispute process 
currently in place... Whilst we don’t 
generally recommend manual 
processes within universal credit, 
given the difficulties they create in 
administration and customer service 
we expect this specific process will 
enable those who are affected to 
benefit under this new regulation ...’.

See https://committees. 
parliament.uk/publications/4196/
documents/43190/default  

It will therefore be important for 
advisers to be wise to where the 
possibility of double payment might 
arise and ensure their clients request 
reallocation promptly via their UC 
journal. Any client with an AP ending 
on or around their usual pay date 
may be at risk. Nor is this a minor 
issue, on the evidence it heard, the 
Court of Appeal assessed the problem 
might impact 85,000 claimants. 

As the decision whether to reallocate 
is a decision about how much benefit 
you are entitled to that month, in our 
view it is a decision that is subject  
to Mandatory Reconsideration and 
appeal. If a client has had two 
monthly payments counted in the 
same AP then the steps to follow are: 

1.  ask for reallocation of one of  
the payments via the UC journal

2.  if this is refused ask for a 
Mandatory Reconsideration  
within a month of the refusal:  
the decision on the MR should  
give reasons why the decision  
has been made

3.  if the MR is refused, appeal if  
the reasons are wrong in fact or 
they do not follow the Amended 
Regulations or the policy set out  
in the explanatory memorandum.

Right to reside and 
family members of 
returning British 
Citizens – new 
DWP Guidance
In case [2020] UKUT 73 (AAC), the Judge 
confirmed that, under EU law, it is not a 
requirement that a returning British Citizen 
must be a ‘qualified person’ with a right to 
reside under the (EEA) Regulations 2016 
in order for their family member to have 
a right to reside. There is no requirement 
that the British Citizen has carried out any 
economic activity since return to the UK.

Under EU law, a family member, 
(or extended family member  
with a residence document),  
has a right to reside if:

  They lived in another EEA 
member state with a right  
to reside as a worker,  
self-employed person,  
self-sufficient person or 
self-sufficient student or had 
acquired a permanent right  
to reside in that EU state; and

  They genuinely lived with  
the British Citizen in that  
other EEA state before  
they return to the UK.

In consequence the DWP has  
now issued new guidance in  
DMG Memo 21/20 and ADM  
Memo 24/20.

The guidance states: 

Access to benefits for the family 
member is not conditional on 
the family member showing 
that the BC is currently a 
qualified person. All the family 
member needs to show is that 
they have a right to reside and 
that they are habitually resident.

https://committees.parliament.uk/publications/4196/documents/43190/default
https://committees.parliament.uk/publications/4196/documents/43190/default
https://committees.parliament.uk/publications/4196/documents/43190/default
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Gateway closed: what now 
for those entitled to the 
severe disability premium?
The severe disability premium (SDP) gateway, which was 
in place between 16 January 2019 and 26 January 2021, 
prevented people who were entitled to the SDP within 
their legacy benefits from claiming Universal Credit. 

Introduced following several court 
cases, the purpose of the gateway 
was to protect severely disabled 
claimants who stood to lose a 
significant amount of money if they 
claimed Universal Credit, because 
there is no equivalent of the SDP 
within the UC system. Instead, 
claimants in this position were able  
to access the legacy benefit system 
and make new claims for whichever 
legacy benefits were appropriate. For 
example, someone on income-related 
Employment and Support Allowance 
which included the SDP could make a 
new claim for Housing Benefit; from 
27 January they will have to claim 
Universal Credit instead.

We knew from the start that the 
gateway would close, but when the 
original date was set we expected 
that it would coincide with the full  
roll out of managed migration. 
Claimants would then have had 
protection through the UC transitional 
element – an extra element designed 
to ensure claimants are not 
financially worse off at the point  
of migration. As we are all painfully 
aware, 2020 didn’t quite go to plan, 
and managed migration hasn’t yet 
made it past the pilot stage – at the 
time of writing the pilot is still paused. 

So, what now for claimants entitled 
to the SDP who have a relevant 
change in circumstances after  
27th January?

Neil Couling, Senior Responsible 
Owner for Universal Credit, has 
confirmed in a letter to the  
Disability Consortium, that:

Following the removal of the SDP 
Gateway, when people make a claim 
to UC DWP will check to see if they 
were receiving the SDP in their 
previous legacy benefit award and, 
where the claimant would still satisfy 
the qualifying conditions for SDP,  
they will automatically be considered 
for a SDP transitional payment1.

The SDP transitional payment is the 
protection that is already in place for 
claimants who moved to UC prior to 
the gateway being introduced, who 
had lost out due to natural migration 
to UC. This will now be extended to 
cover claimants affected by the SDP 
who naturally migrate to UC after  
27 January 2021. In a change to  
the existing regulations, the new 
rules also allow an SDP transitional 
payment to be paid to both partners 
of a couple following a separation, 
where the SDP had been included  
in the legacy award. Previously, only 

the claimant was eligible, as the 
ex-partner didn’t have a claim in  
their own right. All other conditions 
must still be satisfied. 

To note, unlike the UC transitional 
element, this is a set amount, rather 
than a comparison between pre-  
and post-UC entitlement. However, 
see below about entitlement 
reducing. The amount that you 
receive is as follows:

If you are single:

  £120 per month if the limited 
capability for work-related  
activity element is included  
in your UC award;

  £285 per month if the limited 
capability for work-related  
activity element is not included  
in your UC award

Continues overleaf 

1 https://disabilitybenefitsconsortium.
com/2020/12/16/an-update-on-the-
sdp-gateway/  

https://disabilitybenefitsconsortium.com/2020/12/16/an-update-on-the-sdp-gateway/
https://disabilitybenefitsconsortium.com/2020/12/16/an-update-on-the-sdp-gateway/
https://disabilitybenefitsconsortium.com/2020/12/16/an-update-on-the-sdp-gateway/
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If you are a couple:

  £405 per month if the SDP was 
paid at the couple rate and no  
one has become entitled to  
Carer’s Allowance or the UC  
carer element for either of you;

  £120 per month if a limited 
capability for work-related activity 
element is included in your UC 
award and the SDP was paid at  
the single rate, or it was paid at 
the couple rate but someone has 
since become entitled to Carer’s 
Allowance or the UC carer  
element for either of you;

  £285 if the £405 rate is not 
applicable and the limited 
capability for work-related  
activity element is not  
included in your UC award2. 

It is important to be aware that 
claimants only entitled to the SDP 
within a HB award are not entitled  
to the SDP transitional element.  
The SDP transitional element will  
end if the UC award ends. 

Not wishing to add another  
layer of complexity to an almost 
incomprehensible situation, as of  
the 8th October 2020, the SDP 
transitional payment was converted 
into the regular UC transitional 
element. The significant difference  
for our purposes is that the UC 
transitional element is not ring 
fenced; it can be eroded by  
increases in other elements (not 
including the childcare element). 

It may appear to be an irrelevant 
technicality but the long-term erosion 
of the UC transitional element is the 
sting in the tail. Although protected 
at the point of migration to UC, the 
government have refused to mitigate 
the loss of the SDP. Once the 
transitional element has eroded, 
these claimants, some of the most 
vulnerable and disabled people in  
our society, will still find themselves 
significantly worse off than they  
were on legacy benefits. 

2 The Universal Credit (Transitional 
Provisions) Regulations 2014 
(legislation.gov.uk)  

DWP Safeguarding 
Visiting Guidance
In response to concerns about the death of 
vulnerable claimants, raised by the Work 
and Pensions Committee, the Secretary of 
State Therese Coffey referred to guidance 
that a decision to stop benefit payment 
will only be made ‘after we have tried 
every reasonable route – including the 
escalation process to Safeguarding Leads.’

On 29 September 2020, Dr Coffey 
stated that the Department does not 
have a duty of care or statutory 
safeguarding duty – a message that 
she restated in the evidence on 30 
September 2020 – adding

‘... escalating can help to direct our 
claimants to the most appropriate 
body to meet their needs.’

See: Dr Coffey’s response to the 
Chair of the Select Committee  

Dr Coffey provides further information 
on Departmental developments in 
safeguarding practice including:

  details of safeguarding training  
for frontline staff

  processes for implementing 
recommendations from  
Internal Process Reviews

  collaboration with other agencies 
that have statutory safeguarding 
responsibilities to flag concerns.

She acknowledged that progress 
towards developing a sanction 
warning system has stalled due  
to a lack operational capacity,  
as priorities have changed during  
the coronavirus outbreak, and a  
lack of IT functionality.

https://www.legislation.gov.uk/uksi/2014/1230/contents
https://www.legislation.gov.uk/uksi/2014/1230/contents
https://www.legislation.gov.uk/uksi/2014/1230/contents
https://committees.parliament.uk/publications/2910/documents/28102/default/
https://committees.parliament.uk/publications/2910/documents/28102/default/
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Jobseeker’s Allowance
Age 16–24 £59.20
Age 25 or over £74.70

Maternity Allowance (up to) £151.97
Earnings threshold £30.00

Personal Independence Payment
Daily Living Component
 Standard £60.00
 Enhanced £89.60
Mobility Component 
 Standard £23.70
 Enhanced £62.55

State Pension
State Pension (full) £179.60
State Pension Category A or B £137.60
State Pension Category B or D £82.45

Statutory Adoption, Maternity,  
Paternity, Shared Parental and  
Parental Bereavement Pay £151.97
Earnings threshold £120.00

Statutory Sick Pay £96.35
Earnings threshold £120.00

Widowed Parent's Allowance (up to) £122.55

Benefit Cap
figures per annum
Outside Greater London
 Couples/lone parents £20,000
 Single adult £13,400
Greater London
 Couples/lone parents £23,000
 Single adult £15,410

National Minimum Wage £ per hour
Age 25 or over £8.72
Age 21–24 £8.20
Age 18–20 £6.45
Age 16–17 £4.55
Apprentice rate £4.15

NON-MEANS-TESTED
figures per week
Attendance Allowance
Lower rate £60.00
Higher rate £89.60

Bereavement Support Payment
With dependent children
 Lump sum £3,500
 Monthly payment £350.00
Without dependent children
 Lump sum £2,500
 Monthly payment £100.00

Carer’s Allowance £67.60
Supplement (paid twice yearly in Scotland) £tbc
Earnings threshold £128.00

Child Benefit
Eldest or only child £tbc
Each other child £tbc

Child dependant additions
Eldest or only child £8.00 (e)

Each other child £11.35 (e)

Disability Living Allowance
Care component
 Lower rate £23.70
 Middle rate £60.00
 Higher rate £89.60
Mobility component
 Lower rate £23.70
 Higher rate £62.55

Employment and Support Allowance
Basic allowance
 Age 16–24  £59.20 
 Age 16–24 main phase £74.70 
 Age 25 or over £74.70
Work-related activity component £29.70 (c)

Support component £39.40
Permitted work  – higher limit £143.00 

Guardian’s Allowance £tbc

Industrial Injuries (100%) £182.90

Benefit Rates

MEANS-TESTED
Universal Credit
figures per month
Capital limits 
Upper limit £16,000
Lower limit £6,000
Yield income – £4.35 per £250 or part £250

Allowances
Single age under 25 £tbc
Single age 25 or over £tbc
Couple both under 25 £tbc
Couple either 25 or over £tbc

Elements
Eldest or only child £282.50 (a)

Child  £237.08 (b)

Disabled child
 Lower rate £128.89
 Higher rate £402.41
Limited capability for work £128.89 (c)

Limited capability for work –  
related activity £343.63
Carer  £163.73

Childcare: maximum
One child 85% of cost up to £646.35
Two or more children 85%  
of cost up to £1,108.04

Housing cost contribution £75.53

Work Allowances
Responsible for child/limited capability for work
Lower: with housing costs £293.00
Higher: without housing costs £515.00

Welfare Benefits Unit • Charity number: 1164225

April 2021 – April 2022

Income Support, income-related  
Employment and Support  
Allowance and income-based  
Jobseeker’s Allowance
figures per week 
Capital Limits
Upper limit £16,000
Lower limit £6,000
Lower limit – care homes £10,000 
Tariff income – £1 pw per £250 or part £250

Personal allowances
Single 
 Age 16–24 £59.20
 Age 16–24 main phase ESA £74.70
 Age 25 or over  £74.70
Lone parent
 Under 18  £59.20
 Age 18 or over £74.70
Couples
 Under 18 depends on circumstances
 Both aged 18 or over £117.40

Components – ESA
Work-related activity component £29.70 (c)

Support component  £39.40

Premiums
Disability – not payable in ESA
 Single £35.10
 Couple £50.05
Enhanced disability
 Single  £17.20
 Couple £24.60
Severe disability £67.30
Carer  £37.70
Pensioner
 Couple £152.90
  For ESA reduce by the  

component amount

April 2021 – April 2022
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Disregarded earnings
Single  £5.00
Couple  £10.00
Disability  £20.00
Carer   £20.00
Lone parent £20.00
Firefighter/Lifeboat/Coastguard/TA £20.00
Permitted work – higher limit (not IS) £143.00

Other disregarded income
War Pensions/Armed Forces Scheme £10.00
Widowed Mother’s/Parent’s Allowance £10.00
Student loan £10.00
 Income from boarder £20.00 
(plus 50% of remainder)
Income from subtenant £20.00

Housing Benefit
figures per week 
Capital limits
Under State Pension age
Upper limit £16,000
Lower limit £6,000
Tariff income – £1 pw per £250 or part £250

Over State Pension age
Upper limit £16,000
Lower limit £10,000 
Tariff income – £1 pw per £500 or part £500

Applicable amounts same as  
Income Support/JSA/ESA except:
Personal Allowance
Single age 65 and over £191.15
Couple age 65 and over £286.05

Dependent children
Child allowance £68.60

Premiums
Family (pre May 2016 claims) £17.65
Disabled child £65.94
Enhanced disability (child) £26.67

Disregarded earnings same as  
Income Support/JSA/ESA except:
Lone parent £25.00
Working 16hrs/30hrs  £tbc
Childcare: maximum 
 One child £175.00 
 Two or more children £300.00
Incapable of work prior to  
State Pension age or aged 80+ £20.00

Other disregarded income
Maintenance paid for an adult £15.00
War Pensions/Armed Forces Scheme £10.00
Widowed Mother’s/Parent’s Allowance £15.00
Student loan £10.00
Income from boarder £20.00
(plus 50% of remainder) 
Income from subtenant £20.00

Fuel deductions
Heating £34.30
Hot water £4.00
Lighting £2.75
Cooking £4.00
All fuel  £45.05
One room £20.53

Meals deductions
Three meals per day £29.20
Less than three meals a day £19.45
Breakfast only £3.60

Non-dependant deductions
Age 18 and working 16+ hours pw
 gross income less than £149.00 £15.95
 gross income £149.00–£216.99 £36.65
 gross income £217.00–£282.99 £50.30
 gross income £283.00–£376.99 £82.30
 gross income £377.00–£468.99 £93.70
 gross income £469.00 or over £102.85
Others age 18 or over unless disregarded £15.95

Child Tax Credit
figures per annum
Threshold £tbc 
(entitled to CTC but not WTC) 

Elements
Family  £tbc (a)

Child  £tbc (b)

Disability £tbc
Severe disability £tbc

Working Tax Credit
figures per annum unless otherwise stated
Threshold £tbc

Elements
Basic  £tbc
Couples and lone parents £tbc
30-hour £tbc
Disability £tbc
Severe disability £tbc
Childcare: maximum 
  One child  

70% of weekly cost up to £tbc
  Two or more children 

70% of weekly cost up to   £tbc

Pension Credit
figures per week
Capital limits 
No upper limit
Lower limit £10,000 
Deemed income – £1 pw per £500 or part £500

Standard minimum guarantee
Single  £177.10
Couple  £270.30

Dependent children 
Eldest child or only child £65.10 (a)

Child  £54.60
Disabled child
 Lower rate £29.66
 Higher rate £92.54

Additional amounts
Severe disability £67.30
Carer  £37.70

Savings credit threshold
Single  £153.70
Couple  £244.12

Savings credit
Single (maximum) £14.04 (d)

Couple (maximum) £15.71 (d)

Disregarded earnings
Single   £5.00
Couple  £10.00
Carer, age 80+, incapable of work prior  
to State Pension age, lone parent  £20.00

 
Other disregarded income
War Pensions/Armed Forces Scheme £10.00
Widowed Mother’s/Parent’s Allowance £10.00
Income from boarders £20.00 
(plus 50% of remainder)
Income from sub-tenant £20.00

April 2021 – April 2022 April 2021 – April 2022

(a) Born before April 2017
(b) Check two child limit rules
(c) Pre April 2017 claims
(d) If State Pension age before April 2016
(e) Pre April 2003 claimsDR
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Disregarded earnings
Single  £5.00
Couple  £10.00
Disability  £20.00
Carer   £20.00
Lone parent £20.00
Firefighter/Lifeboat/Coastguard/TA £20.00
Permitted work – higher limit (not IS) £143.00

Other disregarded income
War Pensions/Armed Forces Scheme £10.00
Widowed Mother’s/Parent’s Allowance £10.00
Student loan £10.00
 Income from boarder £20.00 
(plus 50% of remainder)
Income from subtenant £20.00

Housing Benefit
figures per week 
Capital limits
Under State Pension age
Upper limit £16,000
Lower limit £6,000
Tariff income – £1 pw per £250 or part £250

Over State Pension age
Upper limit £16,000
Lower limit £10,000 
Tariff income – £1 pw per £500 or part £500

Applicable amounts same as  
Income Support/JSA/ESA except:
Personal Allowance
Single age 65 and over £191.15
Couple age 65 and over £286.05

Dependent children
Child allowance £68.60

Premiums
Family (pre May 2016 claims) £17.65
Disabled child £65.94
Enhanced disability (child) £26.67

Disregarded earnings same as  
Income Support/JSA/ESA except:
Lone parent £25.00
Working 16hrs/30hrs  £tbc
Childcare: maximum 
 One child £175.00 
 Two or more children £300.00
Incapable of work prior to  
State Pension age or aged 80+ £20.00

Other disregarded income
Maintenance paid for an adult £15.00
War Pensions/Armed Forces Scheme £10.00
Widowed Mother’s/Parent’s Allowance £15.00
Student loan £10.00
Income from boarder £20.00
(plus 50% of remainder) 
Income from subtenant £20.00

Fuel deductions
Heating £34.30
Hot water £4.00
Lighting £2.75
Cooking £4.00
All fuel  £45.05
One room £20.53

Meals deductions
Three meals per day £29.20
Less than three meals a day £19.45
Breakfast only £3.60

Non-dependant deductions
Age 18 and working 16+ hours pw
 gross income less than £149.00 £15.95
 gross income £149.00–£216.99 £36.65
 gross income £217.00–£282.99 £50.30
 gross income £283.00–£376.99 £82.30
 gross income £377.00–£468.99 £93.70
 gross income £469.00 or over £102.85
Others age 18 or over unless disregarded £15.95

Child Tax Credit
figures per annum
Threshold £tbc 
(entitled to CTC but not WTC) 

Elements
Family  £tbc (a)

Child  £tbc (b)

Disability £tbc
Severe disability £tbc

Working Tax Credit
figures per annum unless otherwise stated
Threshold £tbc

Elements
Basic  £tbc
Couples and lone parents £tbc
30-hour £tbc
Disability £tbc
Severe disability £tbc
Childcare: maximum 
  One child  

70% of weekly cost up to £tbc
  Two or more children 

70% of weekly cost up to   £tbc

Pension Credit
figures per week
Capital limits 
No upper limit
Lower limit £10,000 
Deemed income – £1 pw per £500 or part £500

Standard minimum guarantee
Single  £177.10
Couple  £270.30

Dependent children 
Eldest child or only child £65.10 (a)

Child  £54.60
Disabled child
 Lower rate £29.66
 Higher rate £92.54

Additional amounts
Severe disability £67.30
Carer  £37.70

Savings credit threshold
Single  £153.70
Couple  £244.12

Savings credit
Single (maximum) £14.04 (d)

Couple (maximum) £15.71 (d)

Disregarded earnings
Single   £5.00
Couple  £10.00
Carer, age 80+, incapable of work prior  
to State Pension age, lone parent  £20.00

 
Other disregarded income
War Pensions/Armed Forces Scheme £10.00
Widowed Mother’s/Parent’s Allowance £10.00
Income from boarders £20.00 
(plus 50% of remainder)
Income from sub-tenant £20.00

April 2021 – April 2022 April 2021 – April 2022

(a) Born before April 2017
(b) Check two child limit rules
(c) Pre April 2017 claims
(d) If State Pension age before April 2016
(e) Pre April 2003 claimsDR
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Jobseeker’s Allowance
Age 16–24 £59.20
Age 25 or over £74.70

Maternity Allowance (up to) £151.97
Earnings threshold £30.00

Personal Independence Payment
Daily Living Component
 Standard £60.00
 Enhanced £89.60
Mobility Component 
 Standard £23.70
 Enhanced £62.55

State Pension
State Pension (full) £179.60
State Pension Category A or B £137.60
State Pension Category B or D £82.45

Statutory Adoption, Maternity,  
Paternity, Shared Parental and  
Parental Bereavement Pay £151.97
Earnings threshold £120.00

Statutory Sick Pay £96.35
Earnings threshold £120.00

Widowed Parent's Allowance (up to) £122.55

Benefit Cap
figures per annum
Outside Greater London
 Couples/lone parents £20,000
 Single adult £13,400
Greater London
 Couples/lone parents £23,000
 Single adult £15,410

National Minimum Wage £ per hour
Age 25 or over £8.72
Age 21–24 £8.20
Age 18–20 £6.45
Age 16–17 £4.55
Apprentice rate £4.15

NON-MEANS-TESTED
figures per week
Attendance Allowance
Lower rate £60.00
Higher rate £89.60

Bereavement Support Payment
With dependent children
 Lump sum £3,500
 Monthly payment £350.00
Without dependent children
 Lump sum £2,500
 Monthly payment £100.00

Carer’s Allowance £67.60
Supplement (paid twice yearly in Scotland) £tbc
Earnings threshold £128.00

Child Benefit
Eldest or only child £tbc
Each other child £tbc

Child dependant additions
Eldest or only child £8.00 (e)

Each other child £11.35 (e)

Disability Living Allowance
Care component
 Lower rate £23.70
 Middle rate £60.00
 Higher rate £89.60
Mobility component
 Lower rate £23.70
 Higher rate £62.55

Employment and Support Allowance
Basic allowance
 Age 16–24  £59.20 
 Age 16–24 main phase £74.70 
 Age 25 or over £74.70
Work-related activity component £29.70 (c)

Support component £39.40
Permitted work  – higher limit £143.00 

Guardian’s Allowance £tbc

Industrial Injuries (100%) £182.90

Benefit Rates

MEANS-TESTED
Universal Credit
figures per month
Capital limits 
Upper limit £16,000
Lower limit £6,000
Yield income – £4.35 per £250 or part £250

Allowances
Single age under 25 £tbc
Single age 25 or over £tbc
Couple both under 25 £tbc
Couple either 25 or over £tbc

Elements
Eldest or only child £282.50 (a)

Child  £237.08 (b)

Disabled child
 Lower rate £128.89
 Higher rate £402.41
Limited capability for work £128.89 (c)

Limited capability for work –  
related activity £343.63
Carer  £163.73

Childcare: maximum
One child 85% of cost up to £646.35
Two or more children 85%  
of cost up to £1,108.04

Housing cost contribution £75.53

Work Allowances
Responsible for child/limited capability for work
Lower: with housing costs £293.00
Higher: without housing costs £515.00

Welfare Benefits Unit • Charity number: 1164225

April 2021 – April 2022

Income Support, income-related  
Employment and Support  
Allowance and income-based  
Jobseeker’s Allowance
figures per week 
Capital Limits
Upper limit £16,000
Lower limit £6,000
Lower limit – care homes £10,000 
Tariff income – £1 pw per £250 or part £250

Personal allowances
Single 
 Age 16–24 £59.20
 Age 16–24 main phase ESA £74.70
 Age 25 or over  £74.70
Lone parent
 Under 18  £59.20
 Age 18 or over £74.70
Couples
 Under 18 depends on circumstances
 Both aged 18 or over £117.40

Components – ESA
Work-related activity component £29.70 (c)

Support component  £39.40

Premiums
Disability – not payable in ESA
 Single £35.10
 Couple £50.05
Enhanced disability
 Single  £17.20
 Couple £24.60
Severe disability £67.30
Carer  £37.70
Pensioner
 Couple £152.90
  For ESA reduce by the  

component amount

April 2021 – April 2022
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Pre-settled 
status Court of 
Appeal decision – 
immediate action 
required for some
In a significant new judgement (Fratila v 
Secretary of State for Work and Pensions 
[2020] EWCA 1741 (18 December 2020)), the 
Court of Appeal has ruled that preventing 
EU citizens with pre-settled status from 
claiming Universal Credit is unlawful. The 
decision has been stayed until 26 February 
(during which time the DWP does not have 
to implement the decision), and although the 
Court of Appeal has refused the Secretary of 
State for Work and Pensions permission to 
appeal, there is still the possibility that the 
SSWP will appeal to the Supreme Court. 

The background and details of  
this case are obviously complex.  
The important issue is that  
some claimants need to take 
immediate action to ensure that  
their entitlement is protected.  
Factors include whether pre-settled 
status has already been granted, 
when the failed UC claim was made 
and whether the claimant has an 
alternative qualifying right to  
reside. CPAG, who brought the  
case, have written a factsheet 
outlining what claimants in several 
different situations need to do. 

Court of Appeal finds that EU 
nationals legally resident in UK 
were unlawfully excluded from 
claiming universal credit | CPAG  

Fratila-advice-for-claimants-18-
12-2020-v.2.pdf (cpag.org.uk)  

6-month rule for 
the terminally ill 
will be changed 
following a review
In July 2019, the then 
Secretary of State for Work and 
Pensions Secretary, Amber 
Rudd, set up a review into the 
operation of the terminal 
illness rules, including looking 
at the current legal definition 
of terminal illness that requires 
that the person’s death be 
‘reasonably expected within six 
months’ and the definitions of 
Severe Conditions. The review 
would also consider how the 
current processes operate and 
perform, and whether they 
need to be improved.

In a statement to parliament 
on 19 October 2020, Minister 
for Disabled People, Health and 
Work, Justin Tomlinson stated:

‘We have been clear, following 
our comprehensive review, that 
there will be three themes: we 
will change the six-month rule, 
we will improve consistency and 
we will raise awareness of the 
support available’. 

https://cpag.org.uk/news-blogs/news-listings/court-appeal-finds-eu-nationals-legally-resident-uk-were-unlawfully
https://cpag.org.uk/news-blogs/news-listings/court-appeal-finds-eu-nationals-legally-resident-uk-were-unlawfully
https://cpag.org.uk/news-blogs/news-listings/court-appeal-finds-eu-nationals-legally-resident-uk-were-unlawfully
https://cpag.org.uk/news-blogs/news-listings/court-appeal-finds-eu-nationals-legally-resident-uk-were-unlawfully
https://cpag.org.uk/sites/default/files/files/resource/Fratila-advice-for-claimants-18-12-2020-v.2.pdf
https://cpag.org.uk/sites/default/files/files/resource/Fratila-advice-for-claimants-18-12-2020-v.2.pdf
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CE/1285/2018 – Apparent 
bias of first-tier tribunal 
and communications by 
the tribunal clerk
The most startling circumstance in this case was the hearing 
of the same case by a first-tier judge not once, but three times.

Ideally, a case at a re-hearing  
is heard by a different judge.

The appellant sensed that there 
might be a risk of bias, and prior  
to the hearing requested that the 
judge who had sat on the previous 
two hearings didn’t present himself  
in the chair at the third.

But he did.

The judge, before the third hearing 
commenced, sent the tribunal clerk 
out to tell the appellant that if he 
didn’t show his face in the room,  
the hearing would proceed in  
his absence. 

The claimant chose not to appear 
before the tribunal, the tribunal  
went ahead, and the judge  
dismissed the appeal. 

The claimant’s subsequent appeal  
to the Upper Tribunal was also 
dismissed in a decision dated 14 
September 2018 on the basis that 
there was no error of law in the 
failure of the First-tier Tribunal  
judge to recuse himself.

The claimant applied to set aside  
the Upper Tribunal’s decision.

The behaviour of two individuals –  
the judge and the tribunal clerk – 
raised two issues for the set aside 
application before the Upper Tribunal. 
Was there apparent bias in how the 
lower tribunal used knowledge of  
the claimant gained from previous 
hearings to decide to proceed in their 
absence? And was the behaviour  
of the clerk – specifically their 
communications with the appellant 
prior to the hearing – a dreadful 
misdemeanour, in the circumstances?

The case was heard by Judge Perez, 
who set aside the previous decision 
and remitted the case to be heard by 
a new first-tier tribunal, so long as 
that august body didn’t contain any 
of the original panel members. If it 
did contain, for example, the same 
judge again, that’d be the fourth time 
they’d been associated with the case.

There were several other reasons for 
setting the decision aside, and some 
of these were linked to a particular 
circumstance: English was not the 
appellant’s first language.

Sending the clerk to have a chat  
with the claimant before the hearing 
caused, if only unintentionally,  
the claimant to decide not to enter 
the hearing room on finding out that 

the judge who’d overseen his  
two previous hearings was to  
oversee the third.

There was an appearance of  
bias in the way that the First-tier 
Tribunal judge used knowledge  
of the claimant – indicated by 
references to his mental competence 
and grasp of the English language 
– that could only have been gained 
from the previous hearings.

The tribunal’s reasoning was also 
inadequate, and its findings not 
supported by the evidence, in its 
assumption that the clerk had 
presented the claimant’s option  
to seek an adjournment ‘in simple 
straightforward language so  
that there was no chance of  
a misunderstanding’.

Reasons
Judge Perez decides to set aside  
the Upper Tribunal’s decision dated 
14 September 2018 for ‘procedural 
irregularity’ (under rule 43 of the 
Tribunal Procedure (Upper Tribunal) 
Rules 2008), having favoured this 
route over setting aside by way of 
undertaking a review under rules  
45 and 46.

Continues overleaf 
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Judge Perez’s grounds for adopting 
this approach focus on numerous 
irregularities in the First-tier Tribunal 
decision that was under appeal, 
including:

  the tribunal’s reliance on a health 
care professional assessment 
report that was undertaken 
without an interpreter present, 
even though the claimant had 
requested one;

  its decision to send the clerk to 
talk to the claimant before the 
hearing, which caused, if only 
unintentionally, the claimant to 
decide not to enter the hearing 
room on finding out that Judge 
Stedman was participating;

  the use of unnecessarily formal 
language by the clerk in relation to 
the options open to the claimant 
including to apply for an 
adjournment, when it was 
apparent that the claimant  
may have needed an interpreter  
to fully understand; and

  a general failure to adequately 
apply rule 31(b) of the Tribunal 
Procedure (First-tier Tribunal) 
(Social Entitlement Chamber) 
Rules 2008 to ensure that it was  
in the interests of justice to 
proceed with the appeal hearing  
in the claimant’s absence.

Having set aside the Upper  
Tribunal’s decision, Judge Perez  
goes on to determine the appeal 
afresh, highlighting that the 
procedural errors identified in  
the First-tier Tribunal’s decision 
amounted to material errors of law.

In addition, Judge Perez identifies 
further errors of law including that

  there was an appearance of bias in 
the way that the First-tier Tribunal 
judge used knowledge of the 
claimant – indicated by references 
to his mental competence and 
grasp of the English language – 
that could only have been gained 
from previous appeals he had 
dealt with (since the tribunal  
had not seen the claimant on  
the day of the tribunal hearing  
in the present case);

  dealing with the fact that the  
chair had presided over two of  
the claimant’s previous appeals, 
one of which had not proceeded 
because of a ‘claimant credibility 
issue’, the First-tier Tribunal erred 
in law by distinguishing the 
present appeal on the ground that 
credibility was not in issue, Judge 
Perez says that credibility was 
clearly an issue in the appeal since 
the tribunal had rejected parts of 
the claimant’s evidence; and

  the tribunal’s reasoning was 
inadequate, and its findings not 
supported by the evidence, in its 
assumption that the clerk had 
presented the claimant’s option  
to seek an adjournment ‘in simple 
straightforward language so  
that there was no chance of a 
misunderstanding’.

As a result, Judge Perez allows the 
appeal and decides to remit the case 
to a new tribunal, directing that it 
should not include Judge Stedman  
or the other member of the original 
First-tier Tribunal panel.

Bereavement Support Payments and the 
Social Security (Electronic Communications) 
(Amendment) (No.2) Directions 2020

Video Relay Service
The Secretary of State for Work 
and Pensions has issued Directions 
to authorise the making of 
electronic claims for Bereavement 
Support Payment. This is in line 
with an overall strategy of 
increasing the provision of digital 
services and their accessibility.

The Directions are in force from 
2nd December 2020 and they 
amend the pre-existing Social 
Security (Electronic 

The DWP’s Video Relay Service 
which provides British Sign 
Language interpreters is now 
available across every service 
line. Callers do not need to 
book the service in advance  
but do need to download the 
app from www.signvideo.co.uk/
downloads 

Communications) Consolidation 
and Amendment Directions 
2011. They give authorisation to 
the Secretary of State for Work 
and Pensions for the making of 
claims and provision of 
information electronically for 
Bereavement Support Payment.

The Social Security (Electronic 
Communications) (Amendment) 
(No. 3) Directions 2020  are 
available from gov.uk

http://www.signvideo.co.uk/downloads
http://www.signvideo.co.uk/downloads
https://www.gov.uk/government/publications/the-social-security-electronic-communications-directions/the-social-security-electronic-communications-amendment-no-3-directions-2020
https://www.gov.uk/government/publications/the-social-security-electronic-communications-directions/the-social-security-electronic-communications-amendment-no-3-directions-2020
https://www.gov.uk/government/publications/the-social-security-electronic-communications-directions/the-social-security-electronic-communications-amendment-no-3-directions-2020
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CDLA/2600/2019 –  
Assessment of severe 
behavioural problems for higher 
rate mobility component under 
the severe mental health criteria
Firstly, before outlining the course of this case 
up the ladder from decision to tribunal to Upper 
Tribunal, let’s remind ourselves of the legal 
basis for an award of the higher rate mobility 
component of Disability Living Allowance for a 
child under the severe mental health route.

A child must have a severe mental 
impairment (SMI) and have severe 
behavioural problems. The SMI 
requirement was not at issue in this 
case, so we can skip it, and move  
on to what was at issue: severe 
behavioural problems.

A child displays severe behavioural 
problems where that behavior:

(a)  is extreme;

(b)  regularly requires another  
person to intervene and  
physically restrain him in order  
to prevent him causing physical 
injury to himself or another,  
or damage to property, and

(c)  is so unpredictable that he  
requires another person to  
be present and watching over  
him whenever he is awake.

The above wording can be found in 
regulation 12(6) of the DLA regulations.

It was the application of these  
criteria where the first-tier tribunal 
quite seriously lost its way.

The claimant was a boy of 10.  
The claim was a renewal of a  
claim consisting of the higher rate 
mobility component. However, the 
new award gave only the low rate.

The claimant’s father appealed the 
decision to the first-tier tribunal on 
the following grounds, all of which 
bore on the issue of severe 
behavioural problems. 

For example, the procedure  
the tribunal followed wasn’t fair 
because it didn’t allow the father  
to submit video evidence of his son 
which he said would illustrate why  
it was necessary for him to hold his 
son’s hand when out walking, and  
it failed to explain why it refused  
to admit the evidence.

Secondly, there wasn’t enough 
evidence before the tribunal to  
make the finding that the claimant 
spent ‘60 per cent of his time in the 
autism unit and the remainder in 
mainstream classes’.

Thirdly, the Tribunal was wrong  
to find that the claimant ‘regularly 
walked alone without guidance or 
supervision to visit family members’ 
and ‘regularly walked to see his 
in-laws unsupervised’ given the 
evidence that he was watched  
as he made the journey.

Fourthly, the Tribunal erred in law 
when it found that playing with  
his penis in public (including at the 
supermarket, at school and in front  
of a neighbour’s child) did not 
amount to ‘extremely disruptive’ 
behaviour by the child.

Lastly, the tribunal’s approach  
to the evidence was blinkered.  
It focussed too much on whether  
the child’s behaviour was violent, 
rather than looking at the child’s 
behaviour as a whole. Besides, the 
word “violent” doesn’t actually 
appear in the DLA Regulations.

The case came before Judge Church 
of the Upper Tribunal who framed the 
single issue thus: does the claimant 
display ‘severe behavioural problems’ 
for the purposes of regulation 12(6)  
of the DLA Regulations?

Looking at the tribunal’s reasons first, 
Judge Church found these inadequate 
in several respects. It failed to give 
any reasons for its decision not to 

Continues overleaf 
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allow the claimant’s father’s video 
evidence. It failed to explain its 
finding that the claimant spent 60 per 
cent of his time in an autism unit and 
the remainder in mainstream classes. 
Lastly, failing to explain why the 
claimant’s parents watching him 
while he made the journey to visit 
family members did not amount to 
‘supervision’ for the purposes of the 
DLA Regulations, were further 
deficiencies in its reasons.

Judge Church then went on to  
discuss severe behavioural problems.

For example, in relation to whether 
the claimant’s behaviour occurred 
regularly enough to satisfy regulation 
12(6)(b), he said, ‘I note that none  
of these authorities seeks to put  
a figure on how often something  
must occur for it to be said to occur 
‘regularly’. To do so would be unhelpful 
because what is required is a global 
appraisal of the situation in all the 
circumstances. The Tribunal should 
have considered the Appellant’s 
behaviour as a whole, and made 
findings as to:

a.  how often behaviour meeting  
the other aspects of the threshold 
set out in regulation 12(6) had 
occurred (ie. behaviour that was 
disruptive and extreme and  
required intervention and physical 
restraint to prevent physical injury 
or damage to property);

b.  over what period that behaviour 
occurred; and

c.  in what circumstances  
the behaviour occurred.

Then it had to decide, based on  
those findings, whether the behaviour 
occurred ‘regularly’, according to  
the ordinary meaning of that word.’ 

The main thrust of Judge Church’s 
beef with the first-tier tribunal’s 
reasoning relates to all three of the 
assessment criteria in regulation 
12(6): severity, regularity, and 
unpredictability. All three, (a), (b)  
and (c) have to be applied, and met. 

You can’t apply two, giving adequate 
reasons and forget the other one,  
or apply all three but not explain  
how exactly they’ve been applied.

Judge Church explained it thus:

‘The Tribunal also erred in finding  
that the Appellant’s playing with his 
penis in public was not ‘extremely 
disruptive’ behaviour. Whether this 
error was material depends on 
whether the Tribunal understood  
and applied correctly the tests for  
the other elements of regulation  
12(6) of the DLA Regulations, but the 
Tribunal failed to explain adequately 
how it assessed the Appellant’s 
behaviour in these other respects.  

It is in the nature of an inadequacy  
of reasons that one cannot know  
for sure whether the outcome  
would have been different had the 
error not been made, as without a 
clear explanation of the tribunal’s 
reasons one cannot know whether it 
applied the correct tests, or applied 
them correctly. I am satisfied, though, 
that the Tribunal’s errors, when taken 
together, were of sufficient gravity  
to be classed as ‘material’.

Judge Church allowed the claimant’s 
appeal, set aside the decision of the 
tribunal, and remitted the appeal to 
be heard by a new tribunal.

The Queen on the Application  
of Moore & Anor v Secretary of  
State for Work and Pensions  
[2020] EWHC 2827 (Admin).

This case involves the difference  
in treatment between Maternity 
Allowance and Statutory Sick  
Pay under the Universal Credit 
Regulations 2013, under which 
Statutory Sick Pay is treated as 
earnings, with the consequent  
63% taper and possible deduction 
of a work allowance whilst 
Maternity Allowance counts  
if full as other income.

The claimant in this case had her 
Universal Credit award reduced  
by the amount of her Maternity 
Allowance award and would have 
been better off by £419.19 per 
month had she been entitled to 
Statutory Maternity Pay instead.

She applied for Judicial Review on 
grounds that the regulations were: 
unlawfully discriminatory and in 
breach of Article 14 of the European 
Convention on Human Rights; and 

irrational and incompatible with  
the Equality Act duty to eliminate 
discrimination, advance equality  
of opportunity and foster good 
relations between persons sharing 
the protected characteristic of 
pregnancy and maternity, and 
those who do not.

The court ruled against the 
claimant, and decided that the 
treatment of Maternity Allowance 
as unearned income is not unlawful.

In reaching this decision, Mr Justice 
Swift takes account of the United 
Nations Convention on the Rights of 
the Child, The European Convention 
on Human Rights and the Public 
Sector Equality Duty. The Judge 
notes, in relation to the difference in 
treatment, one difference between 
Statutory Sick Pay and Maternity 
Allowance is that the former is paid 
by the employer via their payroll 
whereas the later is paid directly  
by the Secretary of State, with 
Statutory Maternity Pay being  
more closely linked to employment.

Treatment of Maternity Allowance 
as income for Universal Credit



BenefitsBulletin Winter 2020–21

18  Advice  Publications  Training

CPIP/2851/2019 – Personal 
Independence Payment mobility 
component and airports abroad
Is a tribunal procedure which considers the mobility 
component of Disability Living Allowance transferable to 
the same component for Personal Independence Allowance?

This was the question raised  
in CPIP/2851/2019. Its DLA  
forerunner was CDLA/3447/2012.

The earlier case concerned the 
mobility criteria for DLA – more 
specifically, those for the higher rate. 
I’m sure you remember them – they 
are, after all, still relevant for one of 
the routes to the higher rate mobility 
component for children. 

When assessing whether a claimant 
is unable or virtually unable to walk,  
a decision maker or judge must 
consider the following: distance, 
speed, length of time and manner  
in which progress is made on foot 
without severe discomfort. The words 
sound remarkably similar to the 
assessment criteria for the mobility 
component of PIP, as we shall see.

There was, oddly enough, and despite 
the seven-year interval between 
them, a further circumstance that 
linked the two cases.

They both concerned airports abroad.

Both relied on the behaviour of  
the appellants at the airports to 
disallow the mobility component  
at First tier Tribunal level.

In the DLA case the judge said 
‘Reliance on a one-off trip abroad  
and the related “walking” at the 
airports on either side of the flight 
abroad as good evidence on the 

virtually inability to walk test under 
section 73(1) (a) of the Social Security 
Contributions and Benefits Act 1992 
and regulation 12(1)(a)(ii) of the Social 
Security (Disability Living Allowance) 
Regulations 1991 is notoriously  
prone to difficulties.’ 

He found that, in the DLA case,  
the tribunal failed to carry out a 
thorough enough analysis of the 
claimant’s walking in the airport – 
specifically it had not looked at how 
far he walked, how long it took him, 
whether he had to stop and if any  
of the walking was done without 
significant discomfort, not to mention 
failing to note that the walking test 
under DLA is a test of walking out of 
doors, not walking round an airport 
lounge buying up lots of duty-free. 

For the PIP case, the tribunal noted 
that the appellant had made three 
recent trips to Egypt by air and,  
on the basis of evidence from the 
claimant – including that she had 
travelled alone and that, while she 
had a wheelchair and assistance at 
Manchester, this was not the case in 
Turkey (where she changed planes)  
or Egypt – decided that, on the 
balance of probabilities, she had 
walked more than 50 metres in the 
Turkish and Egyptian airports and 
therefore scored only four points  
for the mobility descriptor.

The claimant appealed to the  
Upper Tribunal and the appeal  
was supported by the Secretary  
of State who took the view that  
the tribunal had erred in law in  
that the approach set out in the  
DLA case seven years earlier was 
transferable from DLA to PIP.

Judge Hemingway, at the Upper 
Tribunal, decided that, just as the  
old DLA higher rate mobility criteria 
should have been applied in the  
earlier case, so the regulation 4 
criteria for PIP (safely, repeatedly, 
within a reasonable time, and to  
an acceptable standard) should  
have applied to the appellant’s 
walking ability at the Turkish and 
Egyptian airports in the present case. 
It’s another Upper Tribunal decision 
that doesn’t so much look at the 
misapplication of regulation 4,  
but the failure to apply it at all.

As Judge Hemingway says in the 
write-up of the case “I appreciate  
that, in JT [the DLA case described 
above], the Upper Tribunal was 
dealing with entitlement to disability 
living allowance but it seems to me 
that what was said at paragraph 29 
probably translates, in the context of 
PIP, into a requirement to adequately 
consider whether any walking was 
undertaken safely, to an acceptable 
standard, within a reasonable time 
scale and repeatedly.”
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WBU News
Funding news
WBU received much-welcomed 
funding from Two Ridings Community 
Foundation to support our work 
during these challenging times.  
Grant funding to September 2021  
has provided essential equipment  
for home working and contributes  
to core service and training 
development costs. Thanks go to all 
our funders for their understanding 
and flexibility throughout 2020/21.

WBU Factsheets
We hope you’re familiar with  
our factsheets, available online. 
These are developed in response to 
common advice line queries or to 
unpick complex areas of benefit 
advice. With a rise in the number of 
claimants, and the subsequent 
impact on those who are new to 
benefit advice, we’ve developed a 
Benefits Checklist – this provides a 
quick overview of the main benefits 

and benefit situations you might 
come across. We’re all aware of  
the unfortunate increase in people 
losing employment; we hope our 
Redundancy and Benefits factsheet 
will provide a useful resource. 

You can find our factsheets at  
www.welfare-benefits-unit.org.uk/
resources/  

https://www.welfare-benefits-unit.org.uk/resources/
https://www.welfare-benefits-unit.org.uk/resources/

