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Developments in the ‘Johnson’ 
case – Government issues new 
statutory instrument
On 6th October 2020, in response to the  
ruling in the “Johnson” case, the Government 
promised to bring forward legislation to 
remedy an anomaly in the Universal Credit 
scheme. They would do this poste haste.

The anomaly, in essence, allowed  
for two pay days to be counted in 
one assessment period, which then, 
in many cases, negated the award 
for that assessment period.

On 20th October, they delivered  
on their promise, in the form of a 
statutory instrument. Regulations 
were issued in relation to reallocating 
a calendar monthly payment of 
earnings to a different universal 
credit assessment period.

The regulations are in force from  
16 November 2020. They’re called  
the Universal Credit (Earned Income) 
Amendment Regulations 2020 (SI.
No.1138/2020) and they amend the 
Universal Credit Regulations 2013  
to provide for a calendar monthly 
payment of earnings reported via  
the Real Time Information service  
to be reallocated to a different 
universal credit assessment period 
where it is necessary to maintain  
a regular payment cycle.

The explanatory memorandum   
to the regulations clarified that this  
is in order to ensure that only one set 

of earnings will be taken into account 
in each assessment period for people 
who are paid calendar monthly, rather 
than two, and will ‘smooth entitlement 
to universal credit and help maintain  
a regular payment cycle’.

The DWP said, in the explanatory 
memorandum: 

“On the 22 June in the case of Johnson 
and Others , the Court of Appeal 
found ... that the Department’s lack  
of adjustment for those who have  
two calendar monthly salaried 
earnings taken into account in  
one assessment period due to a 

‘non-banking day salary shift’ was not 
rational. These regulations therefore 
provide a solution to that judgment. 
The policy intent is to ensure that 
ordinarily no more than one set of 
calendar monthly salary payments 
from a single employer are taken into 
account in each assessment period. 
This will also enable certain claimants 
to benefit from any applicable work 
allowance in each assessment period”

SI.No.1138/2020  is available from 
legislation.gov.uk.

Electronic claims for 
Maternity Allowance and 
for Social Fund Funeral 
and Maternity Payments

Authorisation has now  
been given to allow the DWP  
to accept electronic claims  
for Maternity Allowance, 
Funeral Expenses Payment  
and Sure Start Maternity Grant. 
These benefits are included in 
the list of benefits which may 
be claimed electronically, as 
set out in regulation 4ZC of  
the Social Security (Claims  
and Payments) Regulations 
1987 No 1968.

In force from 13 August  
2020, the Social Security 
(Electronic Communications) 
(Amendment) (No.2)  
Directions 2020, amend the 
Social Security (Electronic 
Communications) Consolidation 
and Amendment Directions 
2011  to provide authorisation 
from the Secretary of State  
for Work and Pensions for the 
making of claims and provision 
of information electronically.

It is for the DWP to implement 
the means of electronic 
communication.
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Spotlight on COVID-19 
support payments 
Let’s be honest – 
getting to grips with 
all the new COVID-19 
related payments and 
grants has been a 
steep learning curve. 
With further payments 
introduced and some 
schemes due to end 
shortly, we thought 
that shining a spotlight 
on all the nitty gritty 
might give you all a 
bit more confidence 
when advising clients. 
Please do keep in mind 
that this information 
is subject to change 
(case in point – it 
has been rewritten 
three times before 
publication).

Self-Employed Income  
Support Scheme (SEISS)
The SEISS provides support for 
self-employed workers who have  
lost income due to COVID-19 and 
who fulfil certain conditions. If 
eligible, claimants received a first 
payment covering three months’ 
worth of 80% of average trading 
profits capped at £2,500 a month  
and a second payment covering  

three months’ worth of 70% of 
average trading profits capped  
at £2,190 a month. 

The SEISS will be extended from  
1 November – consisting of two 
further grant payments covering six 
months in total. You do not have to 
have received the first two grants to 
qualify for the extension. The first 
payment, covering November – 
January will be a grant of 40% of 
average trading profits up to £1,250 
per month (£3,750 in total for the 
three-month period that the grant 
covers). A second payment covering 
February – April 2021 will follow, but 
the level of this grant has not yet 
been confirmed. All grants are  
subject to Income Tax and  
National Insurance contributions. 

Coronavirus Job Retention 
Scheme (CJRS)
The CJRS provides support for 
employers to pay workers who have 
been furloughed. The initial payments 
were 80% of the employee’s wages, 
capped at £2,500 per month. From 
August 2020, the payment remained 
at 80%, with employers starting to 
pay National Insurance contributions 
and pension contributions for their 
employees. From September, the 
payment from the government 
reduced to 70% of wages, capped  
at £2,187.50 per month, with 
employers paying National Insurance 
contributions, pension contributions, 
and topping up employee’s wages  
to 80% of their wages, capped at 
£2,500 per month. From October,  
the government payment has 
reduced to 60%, capped at £1,875 
per month, with employers paying 
National Insurance contributions, 

pension contributions, and topping  
up employee’s wages to 80% of  
their wages, capped at £2,500 per 
month. The Scheme will close on  
31 October (with 30 November being 
the last day employers can submit 
claims under it.)

Job Support Scheme (JSS)
From 1 November 2020, a Job 
Support Scheme will be introduced  
to protect ‘viable’ jobs for the next  
six months. There are two parts  
to the scheme: one which aims to 
help employers whose businesses  
are open but facing lower demand 
(referred to as JSS Open), and one 
which supports employers who  
have been forced to temporarily  
close due to Tier 3 measures  
(referred to as JSS Closed). 

Lower demand (JSS Open): to be 
eligible, employees must have been 
on an employer’s PAYE payroll on or 
before 23 September 2020, work a 
minimum of 20% of their normal 
hours and not be on a redundancy 
notice. Employers will pay staff for 
the hours that they work. For the 
hours not worked the employee will 
receive 66.67% of their reference 
salary – made up of a 5% contribution 
from their employer and 61.67%  
from the government. The employer 
contribution is capped at £125 per 
month (although employers may  
pay more than this if they wish) and 
the government grant is capped at 
£1,541.75 per month. The employee 
and employer must sign an 
agreement in writing, agreeing to  
the changes. Employers with more 
than 250 employees must complete  
a Financial Impact Test.

Continues overleaf 
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Business temporarily closed  
(JSS Closed): employees will receive 
two-thirds of their normal wages, 
paid by their employer but fully 
funded by the government. This 
payment is capped at £2,083.33 per 
month (although the employer may 
pay more than this if they wish). To 
qualify, workers must have been on 
the payroll on or before 23 September 
and be unable to work for at least 7 
consecutive days. The employee and 
employer must sign an agreement in 
writing, agreeing to the changes.

Test and Trace  
Support Payment
From 28 September, eligible people 
who are required to self-isolate will 
receive a £500 Test and Trace Support 
payment. To qualify you must meet 
all the following criteria:

  you have been asked to self-
isolate by NHS Test and Trace;

  you are employed or  
self-employed;

  you cannot work from home  
and will lose income as a result;

  you are claiming at least  
one of the following benefits: 
Universal Credit, Working  
Tax Credit, income-related 
Employment and Support 
Allowance, income-based 
Jobseeker’s Allowance,  
Income Support, Pension  
Credit or Housing Benefit.

Local Authorities will have the 
discretion to award the payment  
to claimants who do not receive  
one of the qualifying benefits but 
fulfil all of the other conditions. 

The payment will be subject to 
Income Tax but not National 
Insurance contributions. 

The payment will be administered  
by local authorities and was expected 
to be set up by 12 October – claims 
made after 28 September but before 
the scheme was up and running will 

TREATMENT FOR BENEFITS

Self-Employed  
Income Support  
Scheme (SEISS)

Test and  
Trace Support 
Payment

Job Support 
Scheme

Job Retention  
Scheme (CRJS)  
(ends 31 October)

Universal 
Credit

Treated as income in the 
MAP in which it is received –  
likely to mean surplus 
earnings rules apply

Disregarded Awaiting guidance –  
likely treated as 
income in the MAP 
in which it is 
received

Treated as income  
in the MAP in which  
it is received

Tax Credits Treated as taxable income Disregarded Awaiting guidance –  
likely treated as 
employment income

Treated as employment 
income

Housing 
Benefit

Treated as self-employed 
income. Awards should be 
recalculated if there has 
been a reduction in income

Disregarded Awaiting guidance –  
likely treated as 
earned income

Treated as earned  
income based on the 
number of hours the 
claimant usually works 
– allowing the additional 
earnings disregard to 
remain applicable

Jobseeker’s 
Allowance

If claimants receive a  
SEISS payment, they are  
to be treated as engaged  
in remunerative work and 
not entitled to JSA for the 
period that the payment 
covers and for any later 
period until evidence  
shows otherwise – unless 
they usually work for less 
than 16 hours a week

Disregarded Awaiting guidance –  
likely similar rules  
to CJRS

If claimants receive a 
CJRS payment, they  
are to be treated as in 
remunerative work and 
not entitled to JSA – 
unless contracted to less 
than 16 hours a week

New-Style 
Employment 
and Support 
Allowance

Award not affected  
by SEISS payments but 
permitted work rules  
apply to any work being 
undertaken, including 
hours worked and earnings 
received, which includes 
SEISS payments

n/a Awaiting guidance –  
likely similar rules  
to CJRS

Award not affected  
by CJRS payments but 
permitted work rules 
apply to any work being 
undertaken, including 
hours worked and 
earnings received, which 
includes CJRS payments

Income-related 
Employment 
and Support 
Allowance/
income-based 
Jobseeker’s 
Allowance/
Pension Credit

Treated as earnings over 
three months from date  
of payment

Disregarded Awaiting guidance –  
likely similar rules  
to CJRS

Treated as earnings

Carer’s 
Allowance

Treated as earnings n/a Awaiting guidance –  
likely similar rules  
to CJRS

Treated as earnings

Maternity 
Allowance

MA payable to someone 
receiving payment under 
the SEISS

n/a Awaiting guidance –  
likely similar rules  
to CJRS

MA not payable to 
someone receiving  
a CJRS payment

be backdated. Claims will be  
made online, with a telephone  
option available for those who  
are digitally excluded. 

This payment replaces the pilot 
scheme £13 per day self-isolation 
payment that was previously 
announced in specific areas. 
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Cold Coffey for  
mis-advised claimants
One negative consequence of the 
Coronavirus outbreak has been the number 
of claimants who were advised, or, rather, 
mis-advised, or, according to the Director-
General of Work and Health Services John 
Paul Marks, not advised at all, to claim 
Universal Credit while still on tax credits.

Some of these claimants ended  
up worse off, with less entitlement 
under Universal Credit than they  
had under tax credits. Some lost 
entitlement altogether, with no 
award under either benefit.

In an evidence session before the 
Work and Pensions Committee on 
30th September 2020, Dr Thérèsa 
Coffey, Secretary of State for Work 
and Pensions, finally poured cold 
water on any hopes that these 
mis-advised claimants had of  
getting back what they had lost.

Four months earlier, in May 2020,  
a different attitude seemed to  
prevail and some hope for affected 
claimants appeared to be offered.  
At that time Ms Coffey said that  
she was “very aware of the issue  
he [Owen Paterson, Conservative MP] 
is bringing to my attention, and I  
am actively looking at that particular 
scenario, where people, not realising 
some of the eligibility rules, have  
then made the application and  
are no longer effectively going to 
receive working tax credits.”

“Actively” – that’s the key word.

It suggested at the time that  
a solution was being sought –  

maybe a return to legacy benefits,  
or some kind of compensation.

Then, on 15th July, Work and 
Pensions Minister Will Quince  
said that it was proving ‘incredibly 
difficult’ to find a solution to help 
those who have lost entitlement to 
tax credits as a result of applying for 
Universal Credit.

The turnaround was confirmed at the 
most recent evidence session, when 
Ms Coffey said “We did look at it 
carefully, and it was a decision that 
was made that we would not reverse 
[the situation].” There was to be no 
return to legacy benefits (except in 
cases of fraud) and no compensation.

At this point, the Director-General of 
Work and Health Services John Paul 
Marks insisted, with an air of 
irrefutable logic – 

“The jobcentres do not offer advice ... 
about moving to Universal Credit 
because a move to Universal Credit  
is not something that is voluntary...  
It is triggered by a life event.’”

If there’s no advice, then there can be 
no mis-advice. And if there’s no 
mis-advice, the question of 
compensation does not arise.

SSP when self-
isolating prior to 
hospital admission
In line with Covid-19-related 
requirements for some  
patients to self-isolate prior  
to admission to hospital, the 
eligibility rules for Statutory 
Sick Pay have been extended. 
You are now treated as 
incapable of work and  
eligible for SSP during this 
14-day isolation period.

In force from 26 August 2020, 
the Statutory Sick Pay (General) 
(Coronavirus Amendment)  
(No. 6) Regulations 2020  
(SI.No.892/2020) provide that  
a person is entitled to statutory 
sick pay if they -

  have been notified that they 
are to undergo a surgical or 
other hospital procedure;

  have been advised to stay  
at home for a period of up 
to 14 days prior to being 
admitted to hospital for  
that procedure; and

  stay at home pursuant 
to that advice.
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Transitional Severe 
Disability Premium
The government has announced that the date for when the 
transitional severe disability payments will convert into Universal 
Credit transitional elements has been set for the 8th October 2020. 

But what does this mean, and  
what impact will it have for clients? 
We can all be forgiven for feeling a 
slight dread at the mention of the 
severe disability premium, so, let’s go 
back to the beginning of the story, 
and dispel that dread. 

The severe disability premium  
(SDP) is a payment of £66.95 per 
week (20/21 figures) which is 
available to claimants of income-
related Employment and Support 
Allowance, income-based Jobseeker’s 
Allowance, Income Support, Housing 
Benefit and Pension Credit (where it 
changes its name to the severe 
disability addition). To be entitled, you 
must receive a qualifying disability 
benefit, live alone (some people  
don’t count as living with 
you – eg. other people 
who also receive a 
qualifying disability 
benefit) and no one must 
receive Carer’s Allowance 
or the carer element of 
Universal Credit for 
looking after you. 

Our story begins with the 
fact that Universal Credit 
does not include an 
equivalent to the SDP, 
meaning that some 
claimants who naturally 
migrated found 
themselves significantly 
worse off each month. 

This issue was swiftly 
taken to court, which 

eventually led to the introduction  
of the transitional severe disability 
amount in Universal Credit. This 
amount is available to people who 
were in receipt of the SDP within a 
legacy benefit within the month 
before claiming Universal Credit,  
who have remained entitled to UC 
with no break, who have remained 
entitled to a qualifying disability 
benefit and where no one has 
become their carer since claiming UC. 

The ‘SDP gateway’ was then 
introduced to avoid more claimants 
ending up in the above situation.  
The rules for the gateway prevent 
claims for UC from those who are 
entitled to the SDP or who have been 
so entitled within the last month.

It was clear from the original 
regulations that the eventual intent 
was for the transitional SDP amount 
to be converted into a normal UC 
transitional amount (a payment  
to ensure that you are not worse  
off at the point of transfer to UC).  
An announcement was made that 
this conversion date was to be set for 
8 October 2020. For those not entitled 
to the transitional SDP amount by  
this date, their conversion date will  
be the day that the transitional SDP 
amount is determined. 

The difference between the two 
transitional amounts is that the SDP 
payment was managed separately  
to the UC award and was a protected 
payment; it wasn’t affected by other 

changes to the UC award. 
The regular UC transitional 
element reduces over 
time, as it is eroded by 
other increases to your 
award (not including the 
childcare element) –  
eg. if your housing costs 
element increases, then 
the transitional element 
reduces. This is why  
it is a significant and 
detrimental change to 
claimant entitlement. 
Although the impact  
is unlikely to be felt 
immediately, the long-
term impact is that the 
SDP, after all the court 
battles and campaigning, 
will disappear. 
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Sanctuary Scheme Homes 
and Discretionary Housing 
Payments – interim measures
On 9th March 2020 
the European Court of 
Human Rights rejected 
an attempt by the UK 
Government to appeal 
a decision the Court 
made in October 2019.

That decision found that the  
under-occupancy deduction  
(aka the bedroom tax) unlawfully 
discriminated against women who 
lived in specially adapted ‘sanctuary 
scheme’ properties for people at risk 
of severe domestic violence. These 
properties have an extra room –  
a “panic room”.

The under-occupancy deduction  
does not allow for an extra room  
in these circumstances.

According to the Gov.uk website, a 
Sanctuary Scheme is a multi-agency 
victim-centred initiative which aims 
to enable households at risk of 
violence to remain safely in their own 
homes by installing a ‘Sanctuary’ in 
the home and through the provision 
of support to the household. 

The client in the court case was 
represented at the European  
Court by Rebekah Carrier, solicitor,  
of Hopkin Murray Beskine Solicitors. 
This is what she said of the case at 
the time of the Court’s decision:

“Our client, whose life is at risk,  
has suffered great anxiety as a  
result of the bedroom tax and the 
uncertainty about this case. She is  
a vulnerable single parent who has 
been a victim of rape and assault, 
and she lives in a property which has 
been specially adapted by the police, 
at great expense, to protect her and 
her child. She has had to fight the  
UK Government for seven years to 

protect her right to be safe in  
her own home. She is delighted  
that after such a long battle,  
the European Court of Human  
Rights has recognised the impact  
that the bedroom tax is having  
on her and others like her.”

So, now that the UK Government’s  
had its appeal rejected, what are  
they going to do about it?

In LA Welfare Direct lite 9/20,  
the DWP advises that, following  
the decision of the European Court  
of Human Rights in JD and A v The 
United Kingdom [2019] ECHR 753  
the Department is exploring next 
steps in relation to the court’s 
judgment.

Presumably this means amending  
the appropriate set of regulations.

In the meantime, the guidance says: 
Discretionary Housing Payments 
(DHPs) ‘remain the appropriate  
means for providing support where 
there is an under-occupancy 
deduction because of a sanctuary 
room or sanctuary scheme.

Whilst the Department recognises  
that it is ultimately a local authority’s 
decision on whether or not to make  
an award, the department would 
encourage local authorities to regard 
these claimants as a priority when 
considering applications for a DHP.’

https://www.gov.uk/government/
publications/la-welfare-direct-
bulletins-2020/la-welfare-
direct-lite-920
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DWP Research on 
Extending Fit Note 
Certification to 
Other Healthcare 
Professionals
Currently only GPs can certify fitness for 
work. The proposal that this power be 
extended to other healthcare professionals 
has received a boost from DWP research. 

The research concludes that the 
advantages are clear (as many  
of you might have guessed):

  Saving of GPs’ time

  Saving of public money

  Providing a greater opportunity  
to give detailed and tailored 
workplace advice for employees 
and employers

  Providing a better experience  
in obtaining a fit note for all

  Avoiding duplication of effort

The research suggests the relevant 
healthcare professional has a 

minimum qualification to practise 
clinically and also relevant training.  
It recommends that a pilot scheme 
evaluates its impact. 

The research highlights the  
problems of IT infrastructure leading 
to the difficulty of access to records.  
It also suggests that there is room  
for improvement. However, history 
shows such aspirations are perhaps 
harder to achieve in practice. 

Here is hoping that in the future clients 
will be able to obtain a fit note more 
easily and employers might receive 
more detailed, tailored suggestions  
for workplace adjustments. 

Establishing 
entitlement to 
Housing Benefit 
with the Severe 
Disability Premium 
– DWP guidance for 
Local Authorities 
In an attempt to reduce 
problems and delays for the 
DWP when establishing 
whether to process a claim for 
income-related ESA, income-
based Jobseekers Allowance or 
Income Support, the DWP have 
produced a standard form for 
Local Authorities to complete 
to confirm whether the 
claimant has an award of 
Housing Benefit which includes 
the severe disability premium. 
This information is needed to 
check whether the claimant is 
covered by the ‘SDP Gateway’ 
and therefore able to make a 
new claim for a ‘legacy benefit’.

The guidance confirms that ‘if 
confirmation is not received, 
then the claimant has to be 
signposted to UC to make a 
claim. Once a claim has been 
made to UC and there is an HB 
interest an HB Stop notice is 
then issued to the LA and the 
MGP1LA form is returned to UC 
to ensure the claimant remains 
on legacy benefits as they are 
in receipt of SDP.’

See LA Welfare Direct Lite at:- 

https://www.gov.uk/
government/publications/
la-welfare-direct-
bulletins-2020/la- 
welfare-direct-lite-820
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CTC/1221/2019 – [2020] UKUT 
239 (AAC) – new claim for tax 
credits may be possible where 
same claimant(s) had an 
award in the previous tax year
Despite the introduction of Universal Credit, new claims for tax 
credits are still possible where the claimant is covered by the SDP 
Gateway or, as in question in this case, where they were entitled 
to CTC or WTC in the previous tax year. Does this merely enable 
renewal claims after the end of a tax credit year? Apparently not. 

The rule is contained in various 
commencement orders, which 
introduced Universal Credit according 
to postal districts. In the claimant’s 
case, it was Article 7 (1) & (6), of the 
Welfare Reform Act (Commencement 
No 23 and Transitional and Transitory 
Provisions) Order 2015 No 634. Article 
7 paragraph (1) sets out the general 
rule that no claim for tax credits may 
be made by a person who would have 
been eligible to claim Universal Credit. 
Article 7 paragraph (6) provides an 
exception – “(6) Paragraph (1) does 
not apply to a claim for a tax credit 
where a person has or 
had, or persons have or 
had, an award of child 
tax credit or working tax 
credit in respect of a tax 
year and that person or 
those persons makes or 
make (or is or are treated 
as making) a claim for 
that tax credit for the 
next tax year.”

In the case in question, 
the claimant and 

deceased wife had a joint award of 
tax credits in the tax year 2016/2017. 
The claimant’s wife died in July 2017 
and entitlement under the joint 
award ended. The claimant then  
tried to make a new claim for tax 
credits as a single person, in the  
tax year 2017/18.

The claimant appealed and the 
appeal failed, but only because he 
was not the same person or persons 
who had the award in 2016/17, being 
no longer a part of the same couple. 
The Upper Tribunal decision does 

however indicate that new claims  
are possible where the same claimant 
or claimants makes the new claim. 

The Upper Tribunal Judge held  
that the claimant “could not rely  
on his terminated joint claim to  
avoid article 7(1)”. Article 7(6) of  
the No.23 Order could not have 
applied because [he] sought to  
make a new claim in the 2017/18  
tax year in a different capacity and 

“therefore the ‘persons’ referred to  
in article 7(6) were unable to make 
or be treated as making a claim  

for the next tax year”.  
This is because joint  
and single tax credits 
claims are “mutually 
exclusive” concepts.

In a case where a single 
claimant or members  
of the same couple make 
a new claim after having 
an award in the previous 
tax year, they are not 
prevented from making  
a claim.
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[2020] EWHC 2482 (Admin) – 
calculating Universal Credit 
housing costs entitlement 
This case developed from Caine, R (On the Application Of) v Department 
For Work And Pensions [2020] EWHC 2482 (Admin) where the claimant 
was in receipt of Universal Credit that included an amount for her 
housing costs which were due weekly to her landlord.

Because the formulae for converting 
weekly rental costs to a monthly 
amount in order to calculate 
Universal Credit entitlement –  
as set out in paragraph 7 of Schedule 
4 to the Universal Credit Regulations 
2013 – assumes that there are 52 
weeks in a year (as opposed to 52 
weeks and one day in a non-leap year 
and 52 weeks and two days in a leap 
year) the total amount of housing 
costs included in the Universal Credit 
award over a year is less than the 
amount of housing costs due.

“It may be a small amount”,  
said the claimant (between £10  
and £20 per year), “but I’m already  
in rent arrears and this odd rule 
doesn’t help me one bit”.

Note, here, the claimant’s use of  
the word “odd”. This formed the 
foundation for a challenge via 
Judicial Review on grounds of 
irrationality and unlawfulness.

Here is the substance of those  
two grounds.

  Ground 1: irrationality – the 
formulae are irrational because 
they mean that a tenant who  
pays weekly will not have their full 
housing costs met, because they 
lack logic and because they result 
in unequal treatment of like cases 
(because tenants with a monthly 
liability are reimbursed in full 
whereas tenants with a weekly 
liability are not); and

  Ground 2: unlawfulness – the 
formulae breach Article 14 of the 
European Convention on Human 
Rights (Convention) when read 
with Article 1 of Protocol 1 (A1P1) 
because they discriminate 
between tenants who pay their 
housing costs on a monthly basis, 
and those like the claimant who 
pay on a weekly basis and who 
therefore suffer a shortfall.  

(The claimant submitted that being 
a weekly paying tenant is a ‘status’ 
on which she is discriminated 
against under Article 14.)

Justice Julian Knowles oversaw the 
case and came to the following 
conclusions on each ground.

On ground 1, irrationality, he  
invoked the recent case of Johnson. 
In Johnson earned income was  
paid monthly, with, periodically,  
two payments occurring in the same 
assessment period. This was a stark 
and arbitrary effect.

The effect in the case before him  
did not produce such effects.

Furthermore, he said, “It seems to 
me that the fundamental flaw in the 
claimant’s case is the premise that 
the Universal Credit Regulations 
should operate so as to fully 
reimburse a tenant’s housing  
costs and because they may not  
do that (depending on a particular 
tenant’s circumstances), they are 
irrational. But ... the premise of the 
claimant’s argument is not correct. 
The Universal Credit Regulations 
were not intended or designed to 
reimburse a tenant for every penny 
she spends on housing costs, but 
were only intended to provide  
a contribution towards them.

Continues overleaf 
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 The relevant Regulations operate  
as they were intended to operate, 
namely, to provide a payment 
towards a tenant’s housing costs  
in a simple and easily calculable way 
that is consistent with how monthly 
conversions are carried out across 
the Universal Credit Regulations in  
a variety of different contexts.” 
(paragraph 206)

He then went on to accept that  
the rationale for choosing a 52/12 
conversion ratio was reasonable  
and rational.

As for ground 2, Justice Knowles 
accepted that being a weekly  
tenant was a status under  

Article 14. The crucial question  
was whether the difference in 
treatment was manifestly without 
reasonable foundation, or whether 
the difference in treatment was 
manifestly disproportionate to  
the legitimate aim pursued.

In these respects, he went on to say 
“I have carefully considered this 
question and concluded that any 
difference in treatment is not 
manifestly disproportionate to  
the legitimate aims pursued by the 
formulae... As I have explained, any 
difference is very small, and may not 
occur at all for many weekly tenants. 
Whether or not it will do so depends 

on a range of factors. The conversion 
ratio of 52/12 pursues a number  
of legitimate aims ... including 
consistency with other Universal 
Credit Regulations; simplicity;  
ease of explanation; that it matches 
the actual number of payments 
which most weekly tenants will  
make in most years. Added to these 
factors are that Universal Credit  
was not intended to provide full 
reimbursement for tenants, and 
discretionary housing payments exist 
for those who may get into difficulty.” 
(paragraphs 223 and 224)

Accordingly, Mr Justice Knowles 
dismissed the application for  
judicial review.

WBU News
Training
Our first online training sessions 
have now been successfully 
delivered – with positive 
evaluations, and a sigh of relief!  
We were determined to ensure  
that the courses remain 
informative, interactive and  
provide the insight needed when 
working through the complexity  
of the welfare benefit system. 

Our training programme up  
to March 2021 is now online –  
do have a look: www.welfare-
benefits-unit.org.uk/training/
current-training-programme/ 

We continue to run our 3-day 
Introduction to Benefits course 
regularly, as well as offering 
sessions on Universal Credit, 
Limited Capability for Work, 
Challenging Benefit Decisions  
and more.

The WBU Team
Our team has shifted shape as  
we created a new Advice Service 
Manager role; we welcomed Jules 
Dymond in to that position in July. 
You’ll still be seeing Jules as she 
continues to provide advice and 
training as well as taking on new 
responsibilities. 

Our Trustee team has also grown. 
After an audit of Trustee skills,  
we successfully advertised and 
received a number of applicants. 
We welcomed Mark Taylor onto  
the Board earlier this year.  
His experience working at  
North Yorkshire County Council 
(Policy and Partnerships Unit, 
Procurement and Contracting) will 
enhance our strong Trustee team. 

 
 

Forum
Our next Forum meeting for 
advisers in North Yorkshire and  
York will take place on Thursday  
19 November at 10am.

Rebecca Walker, “Benefits for 
Migrants Handbook” author,  
will be providing an overview of 
benefit changes for EEA nationals 
as we move towards the end of the 
Brexit transitional period. We will 
also provide a welfare benefits 
update and take a look at the latest 
COVID-19 related financial support.

The Forum will again be held  
online via Zoom.
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ESA claimants entitled to 
payment pending appeal  
and the MR requirement
Two recent DWP Memos – ADM Memo 21/20 and DMG 
Memo 19/20 – have been issued in response to a decision 
of the High Court that ruled the process that requires a 
Mandatory Reconsideration in all circumstances is unlawful. 

More particularly, the High Court 
ruled that the requirement for a 
claimant to go through the 
Mandatory Reconsideration process 
before appealing against a decision  
is unlawful in its application to 
Employment and Support Allowance 
(ESA). The procedure for claimants 
who meet the conditions for payment 
while an appeal is pending, is known 
as Payment Pending Appeal (PPA).

The conditions for PPA are that  
where you appeal against a decision 
that you don’t have limited capability 
for work (LCW) for ESA, it’s the first 
such decision on the claim, and a 
medical certificate has been 
submitted. You are entitled to  
ESA until a First-tier Tribunal hears 
the case and makes its decision.  
Prior to the High Court decision  
(see, for this, Connor, R (On the 
Application Of) v The Secretary  
of State for Work And Pensions  
[2020] EWHC 1999 (Admin))   
there was a further requirement –  
the requirement for a Mandatory 
Reconsideration.

For these claimants – ESA PPA 
claimants – there is now no longer 
the requirement for a Mandatory 
Reconsideration on the road to  
the appeal.

This means that for challenges  
to decisions on LCW there will  
be two procedures.

ESA claimants will be able to appeal, 
and receive ESA pending appeal 
(subject to the 365-day payment  
limit for contributory ESA cases), 
without first needing to submit a 
Mandatory Reconsideration if:

  the claimant lodges an  
appeal against a decision which 
includes a determination that  
they do not have LCW following 
application of the Work Capability 
Assessment (WCA);

  the appeal is against the  
first determination that they  
do not have LCW or the first 
determination since the  
previous determination that  
they did have LCW; and

  the claimant provides  
medical evidence.

A Mandatory Reconsideration  
will, however, still be required  
prior to appeal in cases where:

  the ESA claimant is treated as  
not having LCW for failure to 
return the questionnaire or  
failure to attend or submit  
to a medical examination; or

  there is no potential entitlement 
to payment of ESA pending 
appeal; or

  the claimant has a dual claim  
for ESA and Universal Credit 
(where they should receive 
separate notifications of each 
WCA outcome), in which case they 
can still be awarded ESA pending 
the outcome of the appeal 
without first seeking a Mandatory 
Reconsideration (subject to the 
365-day payment time limit)  
but would need to apply for a 
Mandatory Reconsideration  
of the Universal Credit WCA 
decision in the normal way.

https://assets.publishing.service.
gov.uk/government/uploads/
system/uploads/attachment_
data/file/917363/adm21-20.pdf

https://assets.publishing.service.
gov.uk/government/uploads/
system/uploads/attachment_
data/file/917378/m-19-20.pdf 
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PIP daily living activity 9 – effect 
of Supreme Court judgement in 
Secretary of State for Work and 
Pensions v MM ([2019] UKSC 34)
This case brings to our attention a discussion of the distinctions 
and differences between PIP daily living activities 9b and 9c.

More specifically, it considers when  
a claimant requires prompting to be 
able to engage with other people  
and when they need social support.  
It also expatiates on the difference 
and similarity between prompting  
in descriptor 9b and social support  
in descriptor 9c, as well as when 
social support must be delivered  
in order to qualify under 9c.

Here are the descriptors in question:

9b. Needs prompting to be able  
to engage with other people.

9c. Needs social support to be  
able to engage with other people.

The Supreme Court found that: 

  there is an overlap between 
“social support” and “prompting” 
and when someone receives 
prompting from a person who 
meets the definition of a giver  
of social support, then that could 
be classed as social support,  
not prompting

  in order for descriptor 9c to apply 
the claimant must only be able  
to engage if they have help from  
a person who is trained or 
experienced in assisting people  
to engage in social situations

  the help does not need to be  
given during the activity itself  
or immediately beforehand but 
there still has to be an ongoing 
need for the claimant to receive 
that social support to be able to 
engage with other people face  
to face as per the requirements  
of regulation 4(2A). 

Note that if the claimant can only 
engage when they have the help  

of a person trained or experienced in 
assisting people to engage in social 
situations they would satisfy 9c – it 
must be a necessity and not a choice. 
If the claimant can engage without 
the help of such an individual/s they 
do not satisfy 9c.

A person meets the definition of  
a giver of social support if they are 
trained or experienced in assisting 
people to engage in social situations. 
This can include health professionals 
and family and friends so long as 
they meet the required level in the 
individual circumstances. A close  
and comforting relationship is not 
sufficient to constitute social support. 

As social support does not need to  
be given during the activity, it can 
include ongoing meetings with 
psychiatric professionals and mental 
health workers which then enable the 
claimant to engage with other people.

More information can be found 
in ADM 22/20: https://assets.
publishing.service.gov.uk/
government/uploads/system/
uploads/attachment_data/
file/918269/adm22-20.pdf 
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“Game of cards, anyone?” – 
CH/1839/2017 and “trump 
card facts”
This case, decided by Judge Poynter on 28th July 2020,  
is probably the most expansive in its reasoning on Housing 
Benefit and commercial tenancies to have appeared in several 
years. In recognition of this it repeats the use of terms that 
appeared in earlier case law, and invents a new one.

A couple rented a property from  
their son. They’d paid the rent  
good and true and bang on time  
for thirteen years, until May 2013.  
At this point, they retired, there  
was a change in their financial 
circumstances, and they fell  
into rent arrears. 

They then sought advice  
from their local, friendly CAB,  
who assisted them to make a  
claim for Housing Benefit.

The local authority took a look  
at the claim, possibly somewhat 
cursorily on seeing the relationship 
between the parties, and refused  
the claim on the basis that the 
arrangement was non-commercial.

The claimants appealed to a  
First-tier Tribunal who found in  
their favour. The local authority  
then appealed to the Upper Tribunal 
on the following two grounds.

Firstly, any commercial landlord,  
at the mere sight of rent arrears, 
would take steps to enforce  
liability through the courts.

Secondly, even if the tenancy  
had originally been commercial,  
it wasn’t anymore. It ceased to  

be so once the son took no  
action to evict his parents.

These were the issues before  
Judge Poynter at the Upper Tribunal. 
We’ll look closely at the first.

In his decision on the case, Judge 
Poynter opened by explaining that:

“Whether or not a tenancy  
is on a commercial basis is a 
question of judgment. It is not  
what lawyers call a ‘primary fact’. 
That is, it is not something that  
can be observed about the  
world. Rather it is a compound,  
or secondary, fact: an inference  
of fact drawn by the exercise of  
the decision maker’s judgment from 
the ‘constituent facts’, namely all 
the primary facts – and sometimes 
other secondary facts – that are 
relevant.” (paragraph 23)

He then proceeded to introduce  
a new idea into his reasoning –  
the idea of the “trump card fact”. 
Faced with the problem of drawing  
a single inference from competing 
facts, it is easy for decision makers  
to rely on a ‘trump-card fact’ which  
is held to mean that the tenancy 
cannot be commercial, irrespective  

of any other fact or combination  
of facts. Basically, it’s a run and  
hide response to anything that 
resembles factual complexity. 

Here’s how Judge Poynter assessed 
the situation.

The local authority believed it held in 
its hand the trump card in the case. 
That trump card was the idea of the 
“notional commercial landlord”.  
This idea allows the local authority  
to construct the image of a landlord 
that is to their own liking. It’s a 
stereotype. No commercial landlord, 
it is said, would have let property  
on terms that would not have been 
made available to the public as a 
whole. In particular, no commercial 
landlord would allow rent arrears to 
accrue to an uncomfortable level.

In other words, the local authority 
believed that with this one idea of  
the notional commercial landlord the 
card that it held in its hand beat any 
card in the pack the appellant held  
in their hand, even if the authority 
actually had, at most, only a ten  
of diamonds. Where was the Jack,  
or the Queen, or the King?

Continues overleaf 
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Judge Poynter went on to set out  
a number of problems with this 
approach, including the observation 
that where a landlord has allowed 
arrears of rent to accrue, then that 
may be a factor that supports a 
decision that the tenancy or other 
agreement as a whole is no longer on 
a commercial basis. However, it will 
usually only be one of many factors 
and must still be weighed against the 
others in the context of the evidence 
as a whole. By contrast, reliance on a 
trump-card fact means that the 
weighing process never even begins –  

the existence of that fact allows the 
decision maker to jump directly to a 
conclusion: because ‘no commercial 
landlord would do’ whatever it is  
the landlord in the case has done, 
therefore the tenancy must be 
uncommercial.

Judge Poynter then looked at the 
cards in his own hand, spied a picture 
just to the left of his right thumb, 
lifted it out, and played the Queen.

He rejected the local authority’s 
submission that, for the tenancy  
to be a commercial tenancy it must 

operate along the lines that would  
be expected in any other commercial 
tenancy between non-related parties, 
and so the actions of a commercial 
landlord are linked to the 
commerciality of the tenancy.

Procedurally, Judge Poynter allowed 
the local authority’s appeal, but set 
aside the decision of the tribunal.  
He remade the decision to the effect 
that regulation 9 of the Housing 
Benefit Regulations did not operate 
so as to exclude the claimant from 
entitlement to Housing Benefit under 
a claim made on 9 March 2015.


