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£1 billion extra 
resources to the DWP
‘Back to work’ support – with normal service resuming

The government’s “Plan for Jobs” 
provides for investment in the  
DWP. It introduced a number of 
measures, including:

  Doubling the number of work 
coaches in Jobcentre Plus by  
March 2021.

  Expanding the scope of the  
Work and Health Programme – 
bringing forward the point at  
which unemployed people can 
access voluntary, personal support.

  Funding the private sector to 
introduce online job-seeking 
support for the recently 
unemployed.

  Increasing intensive support 
offered to young people.

  Extra funding for the Flexible 
Support Fund to remove barriers  
to work (eg. help with the costs  
of interview expenses).

We’re also starting to see a return  
to pre-lockdown DWP activity.  
It has been confirmed that claimant 
conditionality and sanctions are  
no longer suspended. Whilst the 
government has stated that the 
Claimant Commitments should be 
reasonable for the ‘new normal’ and 
the ‘reality of the local jobs market’ 
there is concern that the DWP has 
acknowledged that reviews of existing 
claimants will occur ‘as capacity 
allows’. It’s clear that claimants may 
need to take a pro-active approach in 
order to avoid sanctions, informing 
the DWP of any difficulties they face 
that may impact on them meeting 
their work-related requirements.  

The government has further confirmed 
that claimants can now attend the 
Jobcentre to see their work coach if  
help can’t be given online or by phone 

– in line with the DWP’s emphasis that 
individualised support will be available. 

Other areas of resumption include the 
recovery of overpayments and loans 
and resumption of ‘review and renewal’ 
activity for Personal Independence 
Payment and Disability Living Allowance 
claims. For further information, and 
information about other COVID-19 
changes, see separate articles.

BACK TO 

WORK!For more information see 
www.gov.uk/government/ 
news/rishis-plan-for-jobs-
will-help-britain-bounce-back 
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Coronavirus update 
In the last edition of our Benefits Bulletin, we looked at the emergency 
legislation and funding that had been introduced to support people 
during the coronavirus pandemic. As advisers, we have had to contend 
with near-daily changes at some points, so here are the latest updates – 
and remember to keep up-do-date with our News in Brief articles.

Coronavirus Job Retention 
Scheme and Self-employed 
Income Support Scheme
We now know that both the 
Coronavirus Job Retention Scheme 
(CJRS) and the Self-employed 
Income Support Scheme (SEISS) 
have been extended. 

The CJRS has been extended to 
October and from 1 July, employees 
can be furloughed for part of the 
time and work for the remainder – 
known as flexible furlough. 
Employees must have been placed 
on full furlough by 10 June to be 
eligible, unless they are returning 
from parental leave or are a military 
reservist returning to work after a 
period of mobilisation after 10 June.

There will be a second payment 
available from the SEISS. This second 
payment will be for 70% of average 
earnings for a three-month period.  
It is available for self-employed 
people who have been affected  
by coronavirus from 14 July and 
applications will open on 17 August.

Treatment of coronavirus 
scheme payments 
Contributions-based Jobseeker’s 
Allowance (cbJSA): You can claim 
cbJSA if you are on furlough or 
receive a grant through the SEISS 
and both the following apply:

  you usually work less than  
16 hours a week

  you meet the other eligibility 
requirements for Jobseeker’s 
Allowance

Furlough pay will be considered as 
part-time earnings and assessed  
in the normal way. 

Payment from the SEISS will be 
treated as part-time earnings and  
will be brought to account for the 
period covered by the payment  
(along with any other earnings for  
the same period) to provide average 
weekly earnings.

Contributory Employment and 
Support Allowance (cESA): If you  
are not currently working, any 
furlough pay will not affect 
entitlement to cESA. If you are 
working under permitted work rules, 
then any furlough pay is considered 
as earnings and taken into account 
under the normal rules.

Payment from the SEISS will  
not affect entitlement to cESA. 
However, decision makers will 
‘continue to follow the guidance 
provided in ADM Chapter V3 for 
self-employed claimants engaged  
in permitted work.’

Income-related Employment and 
Support Allowance, income-based 
Jobseeker’s Allowance, Income 
Support and Pension Credit: CJRS 
and SEISS payments are treated  

as earnings in the normal way.  
Each SEISS payment will be treated 
as self-employed earnings over three 
months from the date of payment. 
Business grants and loans intended 
to provide support during the 
coronavirus outbreak will be treated 
as payments of capital and will be 
disregarded as business assets.

Carer’s Allowance (CA): payments 
from both CJRS and SEISS are 
considered to be earnings for  
CA purposes.

Maternity Allowance (MA): MA is  
not payable to someone receiving 
funding under CJRS. Someone in 
receipt of funding from SEISS can 
continue to work, and MA can 
therefore be claimed as it enables 
individuals to take time away from 
work to protect the health and safety 
of the mother and baby.

ADM Memo 08/20 is available 
from: assets.publishing.service.
gov.uk/government/uploads/
system/uploads/attachment_
data/file/890799/adm8-20.pdf

DMG Memo 13/20 is available 
from: assets.publishing.service.
gov.uk/government/uploads/
system/uploads/attachment_
data/file/893670/m-13-20.pdf 
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Working Tax Credit update
The Tax Credits (Coronavirus, 
Miscellaneous Amendments) 
Regulations 2020 came into force  
on 23 May 2020 and include the 
following amendments:

  where a claimant is absent  
from work in order to undertake 
emergency volunteering leave  
this will not change the number  
of hours included in their Working 
Tax Credit assessment;

  at the end of the Coronavirus  
Job Retention Scheme, a claimant 
who returns to work for a reduced 
number of hours will be treated as 
working their normal hours for an 
eight-week period. If by the end  
of that period their hours have  
not returned to normal or if during 
that period their work stops or the 
hours of work are permanently 
reduced, Working Tax Credit will 
stop after a further four-week 
run-on period;

Statutory Sick Pay for 
shielding to end on 31 July 
The government has confirmed that 
those shielding will be eligible for 
Statutory Sick Pay on the basis of 
their shielding status until the 31 July. 

From 1 August, clinically extremely 
vulnerable people are able to go to 
work as long as the business is COVID 
safe. If employers cannot provide a 
safe working environment, they can 
continue to use the Coronavirus Job 
Retention Scheme for shielded 
employees who have already  
been furloughed.

Further information is available 
from this open access article: 
www.rightsnet.org.uk/welfare-
rights/news/item/government-
says-that-people-will-not-be-
entitled-to-ssp

The legislation can be found 
here: www.legislation.gov.uk/
uksi/2020/534/made

  the definition of “taxable profits” 
is extended to include any grant 
received under any of the 
coronavirus support schemes;

  for the remainder of the 
Coronavirus Job Retention 
Scheme, the time within which  
a claimant must notify a change 
of circumstances is extended to 
three months if the claimant is  
a critical worker.

Benefit-related overpayments and social 
fund loans – resumption of recovery
On 6th July 2020 
the Department of 
Work and Pensions 
announced that 
it would resume 
recovery of benefit 
overpayments and 
social fund loans.

Recovery action was paused  
for three months in the early  
phase of the COVID-19 lockdown.

People will be notified of recovery by 
letter or through their universal credit 
journal. They can request a deferral if 
they are experiencing ‘real financial 
hardship’. They can do this by 
contacting the Debt Management 
line on 0800 916 0647.

In connection with the announcement, 
the DWP gave further details:

‘Customers who previously paid  
by Direct Debit will receive a  
letter in advance of payments 
recommencing, giving details  
of the new request Debt Management 
has sent to the bank. We will also 
write to all customers who previously 
repaid through deductions from 
wages, giving them the opportunity to 
set up an alternative repayment plan.  
All other customers will be notified by 
letter or Universal Credit journal 
entries, that are issued when 
deductions are taken from benefit, or 
repayment of a debt is due to start.’
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Disability and limited 
capability benefit awards, 
assessments and reviews – 
extended and suspended?
Unsurprisingly, face-to-face assessments for disability benefits 
and work-capability assessments were suspended during the 
coronavirus-related lockdown. There have been no changes to the 
relevant legislation, so where does this leave claimants? The short 
answer is that they should try to comply with requests and make 
renewal claims unless notified by the DWP in writing that this is 
not necessary. Anecdotal evidence suggests that practice is patchy.

A short history of the  
official statements
On 16 March 2020 the DWP 
announced that all face-to-face 
assessments for sickness and 
disability benefits were to be 
suspended for 3 months from  
17 March and those with an 
appointment scheduled did  
not need to attend. Alternative 
arrangements would be made  
which could include a telephone  
or paper-based assessment.

The DWP confirmed that :

“Anyone who has a face-to-face 
assessment appointment scheduled 
from Tuesday 17 March onwards  
does not need to attend and will  
be contacted to discuss next steps 
and alternative arrangements,  
which could involve either telephone 
or paper-based assessments. We 
expect this measure will be in effect 
for the next 3 months but we will be 
regularly reviewing the position in  
line with Public Health advice.

No further action is required by any 
claimant as a result of this change. 
They will be contacted with advice  
on next steps.

DWP continues to accept new  
claims for all benefits. Anyone already 
receiving PIP, ESA, Universal Credit or 
Industrial Injuries Disablement Benefit, 
will continue to receive their current 
payments as normal while alternative 
arrangements are put in place to 
review or reassess their claim.”

benefit by six months. If their 
condition has deteriorated, and  
they feel they would be entitled to 
more money, they can still request  
a reassessment but otherwise they 
are automatically extended.

For those new claimants, the 
terminally ill, and for those who  
ask for it, we are seeking to do  
it by telephone, by paper based 
reviews adopting a very sympathetic, 
claimant supportive view of this 
because we recognise that there  
are increasing challenges to be able  
to get adequate medical evidence  
so we are relying very much on the 
claimant’s case as they explain it.’

See: https://www.gov.uk/
government/news/face-to-
face-health-assessments-for-
benefits-suspended-amid-
coronavirus-outbreak

See: https://www.rightsnet.org.
uk/welfare-rights/news/item/
disability-benefit-awards-to-
be-automatically-extended-by-
six-months-if-due-for-
reassessment-in-the-next-
three-months-says-minister

Giving evidence on 23 April the DWP 
Minister Justin Tomlinson confirmed: 

‘What we have done, for those that 
would be due for a reassessment  
in the next three months, we’ve 
automatically extended their  
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Reviews of these suspensions  
were therefore due in mid-June.

As the deadline for review 
approached, the government  
decided to continue the suspensions, 
while it examined what activities 
were possible in view of the latest 
public health guidance.

On 22nd June, DWP Minister Justin 
Tomlinson, in a written answer to a 
parliamentary question, stated the 
following:

“Our priority throughout this health 
emergency continues to be to protect 
the public and staff, while ensuring 
people get the benefits they are 
entitled to quickly and safely. Reviews 
and reassessments remain suspended 
while we review what activity we can 
gradually start reintroducing in line 
with the latest public health advice.”

for PIP cases where paperwork  
has already been returned,  
contact may be made by one of  
the DWP’s Assessment Providers.

Is a face-to-face assessment 
necessary/essential?
It is important to note that there  
are no changes to legislation and  
no official guidance. 

The legislation allows for assessment 
decisions to be made without a 
face-to-face assessment, for example 
based on paper evidence and/or 
evidence gathered via telephone.

If you think there is sufficient 
evidence to make an award without 
face-to-face assessment you can 
argue this point, but this is at the 
discretion of the DWP and their 
assessment providers and will 
depend on the strength of the paper 
and verbal evidence. In the majority 
of cases the DWP do require face-to-
face assessment. In some cases, 
where an assessment is required, this 
is now taking place over the phone. 

If you are notified of a telephone 
appointment for assessment and  
do not attend, the DWP may decide 
that you do not satisfy the limited 
capability or disability benefit test 
and terminate your award or refuse 
your claim.

Do I have to return  
the questionnaire?
Claimants are required to complete 
and return any ESA50, UC50, PIP2, 
DLA or AA questionnaire. Failure to  
do so may lead to a decision that 
they do not satisfy the limited 
capability or disability criteria.

Although statements suggest that 
the time limit for this is extended,  
do not rely on this without written 
confirmation or at least details of 
being given specific advice of this  
via telephone.

If you have an on-going award, 
failure to return the form may result 
in this being terminated. If you think 
the award should have been 
extended automatically contact  
the relevant benefit office to check. 

If you have made a new claim and 
have no current award, you need to 
complete and return the form unless 
you can satisfy the DWP that you 
satisfy the relevant criteria for an 
award on other paper evidence.

Good reason for failing to 
return the form or attend  
for assessment?
You may be able to show that you 
had good reason for failing to return 
a questionnaire or attend a telephone 
assessment. This may include, for 
example, where you were unable  
to get help due to lack of access  
to face-to-face advice and support. 
The DWP may decide that you could 
reasonably have been able to do  
this without support or with support 
which was available via telephone. 
Although we hear that the DWP have 
extended time limits for returning the 
form, again, there are no changes to 
the legal rules on this.

Also, at assessment stage, both 
Independent Assessment Service  
and Capital state that they can 
facilitate 3-way conference calls  
with claimant and representative/
adviser when doing telephone 
assessments for a disability benefit.

Despite the DWP statement  
that those with an appointment 
scheduled from 17 March do not  
have to attend, it is not safe to rely 
on this without written confirmation. 
It would be advisable to confirm this 
with the relevant benefit office where 
possible. If you did not attend 
because you were misled, this may be 
sufficient to show good reason, 
particularly in the context of the 
current information on the gov.uk 

A further announcement was made 
on 6th July 2020 which confirmed 
that face-to-face assessments 
remain suspended, but that a certain 
amount of review and renewal 
activity will resume for PIP and DLA. 
The DWP stated that they would 
‘shortly be restarting review and 
renewal activity in PIP and DLA, 
starting with those claims which  
were already underway when this 
activity was suspended.’

This activity will consist of writing  
to some PIP and DLA claimants  
and asking them to complete 
paperwork to resume their reviews, 
reassessments and renewals, and,  

See: https://www.rightsnet.org.
uk/welfare-rights/news/item/
minister-confirms-that-benefit-
reviews-and-reassessments-
remain-suspended-while-the-
government-reviews-what-
activity-it-can-reintroduce-in-
line-with-the-latest-public-
health-advice
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website about no need to attend 
face-to-face assessments for  
3 months from 17 March, and the  
6th July announcement that face-to-
face assessments remain suspended.

Can I rely on my disability 
benefit being extended?
If your fixed-term disability benefit  
is due to expire from 17 March  
during suspension of face-to-face 
assessments the award should be 

extended for 6 months, according  
to DWP statements. If you are in  
this position and have not had 
written notification you should 
contact the benefit office. If you  
have received a renewal form you 
should complete and return it unless 
you have been notified that you do 
not need to do so and your existing 
award has been extended. Otherwise, 
if you have not heard anything and 
your award is due to expire you 
should make a new claim before  

the current award expires to avoid  
an unnecessary gap in entitlement.

If the DWP do extend your benefit 
award they must notify you in writing. 

Should I report a change?
Yes, if it impacts on your entitlement, 
e.g. if your difficulties have increased 
or decreased. Although there may be 
a delay before this is dealt with you 
need to report relevant changes to 
avoid under or over-payments.

Coming home – Housing 
Benefit easements on 
temporary absences abroad
Temporary absence periods for Housing Benefit purposes are 
those absences which allow a claimant to continue to receive 
the benefit whilst away from home, so long as the they intend to 
return within the temporary absence period appropriate to their 
circumstances and they do not sublet their accommodation.

The rules on absences abroad  
must, of course, be distinguished 
from those on absences from the 
home within Great Britain.

For example, there’s a basic four 
week’s absence period abroad for  
any reason, compared to 13 weeks 
absence for any reason if you stay  
in the UK. Four weeks will cover  
most holidays, in fact four weeks 
sounds a real treat.

There’s also an eight-week temporary 
absence period where the absence 
abroad is in connection with the 
death of a partner or child included  
in the claim, or the death of a close 
relative of someone included in the 

claim. This category is basically the 
same as the four-week absence,  
but with a discretionary extension  
of a further four weeks. The discretion 
is exercised by the local authority. 

A further absence period abroad of 
between four and twenty-six weeks  
is available in certain situations. 
These align with the in-country 
absences from the home of up to  
52 weeks. Things like: living in an 
approved bail hostel, provision of 
medically approved care, residence  
in a care home for short-term or 
respite care. All these things can  
be done abroad, possibly in nicer 
surroundings and with better 
weather, but for only half the time.

Needless to say, with the advent  
of such extraordinary times, and  
the imposition of travel restrictions, 
both here and abroad, people have 
been prevented from returning to the 
UK as promptly as they would like.

Hence these easements.

Their announcement can be found  
in LA Welfare Direct Bulletin 6/2020:

“Easements are now in place which 
allow people to remain entitled to 
housing benefit where they have  
been temporarily prevented from 
returning to GB due to COVID-19 
travel restrictions”
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The effect on benefits of 
Redundancy Pay and other 
final payments from work
Redundancies are yet another disastrous side effect of the 
pandemic. As the furlough scheme begins to wind down and 
businesses assess their futures, more people are made redundant 
and seeking advice about benefits. In this article we remind you 
of the effect of redundancy pay and other final payments from 
employment on benefit claims. It’s a wee bit complicated.

Universal Credit
These rules apply whether it is a  
new claim or a continuing Universal 
Credit claim. 

Statutory and contractual 
redundancy payments are treated  
as capital. Ditto Employment Tribunal 
awards for unfair dismissal or breach 
of contract. Therefore:

  Make sure to add redundancy pay 
to your client’s savings/capital; 

  check whether they are still 
eligible to claim (not if more than 
£16,000); and 

  check whether a deduction needs 
to be made in the UC calculation 
for ‘yield income’ of £4.35 per 
month for every £250 or part of 
£250 over £6000 (see page 31 of 
our Adviser’s Guide). 

Payments of final wages, notice pay 
and accrued holiday pay are treated 
as earned income in the assessment 
period (‘AP’) in which they are paid. 

If this is a new claim, the problem 
then becomes what is the best date 
to start the claim?

  if these payments will definitely  
be paid in a few days then it is 
usually better to wait so that they 
are not counted in the first AP and 
do not reduce the first payment of 
UC or reduce it to nil;

  if the client has weeks to wait for 
payment, some clients may be 
able to persuade their employers 
to pay sooner but many won’t in 
which case try to calculate 
whether it is worth waiting.

In any event inform the client how 
their UC will change in the month 
they receive the final work payments 
so that they can plan.

Remember …

  for new claims where the client is 
already claiming Housing Benefit, 
include the two-week run on of 
Housing Benefit; 

  clients may qualify for new  
style Jobseeker’s Allowance 
(based on their National  
Insurance contributions) and  
this can be claimed immediately 
and paid fortnightly. It will be 
deducted from Universal Credit 
but only once that claim is made; 
it provides a regular payment  
(for 26 weeks) and is not  
means-tested. 

As for pay in lieu of notice,  
we consider that it should be  
treated as earnings on the basis  
that it is now taxed rather than 
treated as damages for breach  
of contract. 

Income-based Jobseeker’s 
Allowance; Income-related  
ESA, Housing Benefit 
The rules for these legacy benefits 
differ from those for Universal Credit.

Final earnings are treated normally 
as earnings. 

Pay in lieu of notice is taken into 
account as earnings for IS, irESA  
and HB. 
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Contractual Redundancy pay and 
other ex-gratia payments (for IS, 
irESA) are treated as capital if the 
client has worked out their notice or 
received pay in lieu of notice. If not 
they are taken into account as 
earnings for one week only. 

For JSA, these payments plus pay  
in lieu of notice are treated as 
earnings until the end of the notice 
period. Unless the payment does  
not cover pay in lieu of notice or early 
termination of a fixed-term contract, 

work out the number of weeks it 
counts by dividing the payment  
by the weekly maximum statutory 
redundancy payment (£538) if this  
is shorter than the notice period.

Contractual redundancy pay,  
ex gratia payments and other 
compensation payments are  
treated as capital for Housing  
Benefit, except amounts which 
represent loss of income. These  
are taken into account as earnings.

Statutory Redundancy Payments  
are equally treated as capital.  
But an Employment Tribunal  
award is treated as earnings. 

Holiday pay counts as normal 
earnings unless it is paid more  
than 4 weeks after the end of 
employment, in which case it is 
capital. If it is earnings, then for  
IS, JSA and irESA it counts for the 
number of weeks covered by the 
holiday pay starting after the  
periods covered by other payments. 

Payments disregarded 
for benefit purposes
The government are introducing new regulations (Social 
Security (Income and Capital) (Miscellaneous Amendments) 
Regulations 2020 (SI.No.618/2020)) that will ensure certain 
payments are disregarded for benefit purposes.

From 15 July, the following payments 
will be disregarded for the purpose of 
calculating Universal Credit, Income 
Support, Employment and Support 
Allowance, Jobseeker’s Allowance, 
Pension Credit and Housing Benefit:

  payments made to people 
affected by the fire at Grenfell 
Tower from the Grenfell Tower 
Residents’ Discretionary Fund, the 
Royal Borough of Kensington and 
Chelsea and registered charities

  payments made by the  
National Emergencies Trust

  payments received from the  
Child Migrants Trust

  compensatory payments made  
for new-style employment and 
support allowance.

In addition, the legislation  
updates the definition of student 
finance for postgraduate study so 
that “postgraduate loan” replaces 

“postgraduate master’s degree  
loan” and references to such  
loans are updated. 

The new definition of “postgraduate 
loan” includes any loan for a 
postgraduate master’s degree course 
or a postgraduate doctoral degree 
course pursuant to regulations made 
under section 22 of the Teaching and 
Higher Education Act 1998 (c. 30). 

For further information, see: 
www.legislation.gov.uk/
uksi/2020/618/made

Remember that unlike undergraduate 
loans, 30% of the maximum amount 
of any such loan that a student could 
acquire is taken into account in 
calculating student income for the 
purposes of determining the amount 
of an award of benefit.
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Secretary of State for Work and 
Pensions Fails to Justify Inaction and 
“Irrationality” – [2020] EWCA Civ 778 – 
Two Paydays in One Assessment Period
This successful Court of Appeal case involved four respondents 
experiencing the same anomaly in the Universal Credit system – all 
were paid monthly, their wages being received on the last working day 
of the month. It is a great outcome for the claimants and many others 
affected, as well as CPAG and Leigh Day Law who took the case forward. 
We have heard from many advisers who have clients in this situation.

On several occasions throughout  
the year two monthly salary 
payments were received in the same 
Universal Credit assessment period, 
due to early payment of the monthly 
salary because the banks were closed 
on the following day. This led to a 
much lower award of UC for that 
assessment period, a subsequent  
loss of the work allowance and  
lower annual UC entitlement than 
others on the same earnings.

The Court of Appeal described  
the anomaly as a “non-banking  
day salary shift”.

The claimants used the argument  
of irrationality at the High Court,  
and their argument was allowed.  
The government then appealed to  
the Court of Appeal, who, in the 
course of their proceedings, gave  
us, if I may repeat myself, that 
wonderful elucidating phrase,  

“non-banking day salary shift”.

The Secretary of State for Work  
and Pensions (SSWP) justified on 
three grounds their inaction in 
dealing with the anomaly.

The first contention was that  
the cause of the problem was  
that the four respondents in the  
case were paid irregularly. Lady 
Justice Rose dealt with this point  
by comparing their payments with 
payments that could more accurately 
be described as irregular – payments 
like commission, and lump sum 
payments to tradespeople.

Secondly, the SSWP argued that 
Universal Credit was a complex 
system and therefore it could not 
function optimally for everyone.  
We can’t make it any more complex 
than it already is. “Look”, said  
Lady Justice Rose, “it can’t be  
that impossible to draft a new 
regulation that takes care of the 
particular problem in these cases”. 
Considerable areas of social security 
law are structured around exceptions 
to a general rule.

Thirdly, the SSWP contended that 
there was now a reliance on an 
automated, computer-based 
calculation of the amount of a 
monthly award. This would have  

to be reconfigured. In response  
to this, Lady Justice Rose wrote, 

“Taking account of all the SSWP’s 
evidence... I cannot accept that the 
programme cannot be modified…”

Other aspects of the case  
supported a finding of irrationality. 
Approximately 85,000 claimants  
were being affected by the current 
arrangements. In addition,  
they acted against one of the  
most important principles of  
UC – that of incentivizing work.  
Lastly, it appears that from the 
moment the regulations were  
being formulated, no-one had  
the foresight to realise that there 
would be a problem of this kind.

On 25th June, the government 
confirmed that it would not be 
challenging the Court of Appeal’s 
judgement. They have advised that 
they need to take time to look at 
possible solutions. This is an area  
of considerable debate. We await  
the new regulations.
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CPIP/2152/2019 – no presenting 
officer/decision notice doesn’t 
make sense/losing the lot
What’s the worst possible outcome of an appeal?

I can tell you what isn’t. Going into a 
tribunal room with an appellant and  
a nil award, hoping, with the evidence 
to hand, for an award of one or other 
or both of the Personal Independence 
Payment components, at standard 
rate. Decision: still no award.

And I can tell you what is: walking 
into that room with a client with an 
existing award, asking for a higher 
award, and coming out, considerably 
paler in the face, after the blood has 
run from it, with nothing at all. 
Nothing gained; everything lost.

That’s what happened in 
CPIP/2152/2019, amongst  
other mischiefs.

The appellant originally had an award 
of both components of PIP at the 
enhanced rates. The DWP superseded 
this award on 18th June 2018; it now 
consisted of both components, but at 
the standard rates.

The claimant appealed. Before the 
hearing the District Judge issued 
various directions for the tribunal that 
was to hear the case, one of which 
was a warning that any descriptor 
may be considered, both disputed 
and not disputed. Another was that  
a presenting officer from the DWP  
be present. The appellant proceeded 
with the appeal on this basis.

At the hearing, no points were given 
under any descriptor and no award  
of PIP was made. In addition,  
no-one from the DWP turned up.

The case reached the Upper  
Tribunal, and Judge Wright  
identified three issues.

The decision notice from the  
tribunal was contradictory. It didn’t 
make sense. It couldn’t make sense. 
It confirmed two things that, in any 
sensible Universe, can’t co-exist.  
It confirmed both the DWP decision 
to award the PIP components at the 
standard rates, and its own decision 
not to award anything at all.

Secondly, the presenting officer 
wasn’t in the room. Where were  
they? The District Judge’s directions 
had made this clear: they’re a 
presenting officer. They should be 
present. DWP presenting officers 
justify their decisions, even in this 
case, where to do so successfully 
would, oddly enough, be to the 
appellant’s advantage, should the 
tribunal be persuaded.

The third issue was more 
fundamental: did the tribunal 
properly conclude that entitlement to 
any rate of PIP was an “issue raised 
by appeal” of a supersession decision 
that only reduced entitlement.

On the first point, the contradiction  
in the tribunal’s decision notice 
clearly amounted to an error of law.

Similarly, the presenting officer’s 
non-appearance amounted to an 
error of law because, under the 
Tribunal Procedure Rules, 2008, the 
tribunal was explicitly required to 
consult the views of the parties, 

which, in this case, included the 
appellant, about waiving the 
requirement for attendance by the 
presenting officer. This it did not do.

On the third point, Judge Wright 
noted that the tribunal took account 
of issues that neither the claimant  
nor the Secretary of State had put  
in issue.

It may not have amounted to  
an error of law had the tribunal

(a)  Explained adequately why 
entitlement to the standard  
rates were at issue, and

(b)  Explained adequately, at the 
outset, why it was exercising its 
discretion to bring entitlement  
to the standard rates into issue.

Judge Wright concluded by stating 
that there is a requirement for 
claimants to have advance notice  
that issues not arising on the appeal 
are to be considered by the tribunal.

But what about the District Judge’s 
directions? Didn’t these contain 
advance notice? They could not 
determine the matter because they 
were not issued by the tribunal 
deciding the case.

Judge Wright finally disposed of  
this rather odd case by allowing the 
appeal, setting aside the decision,  
and remitting it for re-hearing.
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CPIP/303/2019 – Planning 
and following journeys – 
physical difficulties when 
using public transport
The appellant in this case won his appeal at the Upper 
Tribunal, in front of Judge Wikely, but he won it in a 
way he didn’t expect. It was just one of several other 
peculiarities that occurred in the proceedings.

He’d had a stroke, which lead to 
physical difficulties with walking, 
especially when using public 
transport. But using public  
transport comes under mobility 
activity 1 – planning and following 
journeys, an activity that primarily 
concerns cognitive impairments and 
mental health problems. It doesn’t 
come under activity 2 – moving 
around. This is the activity which 
concerns itself with the physical 
difficulties of walking.

So, given this … what did Judge 
Wikely make of it?

The sequence of events began in 
December 2016 when the claimant’s 
Personal Independence Payment 
award came up for review. He’d had 
the mobility component before,  
so why not now, after the review? 
Because that’s what happened:  
no award of the mobility component 
was made, this time round.

The first-tier tribunal to which the 
claimant subsequently appealed, 
awarded the standard rate mobility 
component, but took their points 
solely from activity 2 – moving around.

After perusing the statement of 
reasons, and some further research, 
the appellant thought to himself, 

“Hold on a minute. I can’t use public 
transport. It says in the guidance,  
here, in the PIP Assessment Guide, 
part 2, ‘A person should only be 
considered able to follow an 
unfamiliar journey if they would be 
capable of using public transport –  
the assessment of which should focus 
on ability rather than choice.’ I can’t 
use public transport. I told ‘em that. 
So where are my extra points?”

And, of course, the award of  
the enhanced rate, rather than  
the standard.

The claimant appealed to the  
Upper Tribunal.

It’s at this point that the  
Secretary of State butts in,  
in a most unexpected way.

They support the appeal, and an 
award of the enhanced rate, but  
on an entirely different ground.  
The Secretary of State submitted  
that the first-tier tribunal had erred  
in law in failing to address the issue 
of ‘repeatability’ in its conclusion  

that the appellant did not satisfy 
mobility descriptor 2(e) – ‘Can stand 
and then move more than 1 metre 
but no more than 20 metres, either 
aided or unaided’ – for the ‘majority 
of the time’.

Judge Wikely, given the importance  
of the public transport issue for the 
outcome of the case, decided this 
was the main issue, and asked 
himself, and the parties to the  
case, whether the claimant’s  
inability to use public transport  
due to his physical health problems 
meant that he was entitled to points 
under descriptor 1(d).

No, Judge Wikely said. He wasn’t.

He wasn’t entitled to those points  
for three reasons.

The PIP guidance that the appellant 
referred to is just that – guidance.  
It is not a statement of the law.

Secondly, the PIP guidance didn’t 
actually support the appellant’s case, 
if you looked at it in a broader 
context. The paragraph that precedes 
the one quoted by the appellant says 
clearly what the descriptor for 
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mobility activity 1d is about: “This 
descriptor ... is most likely to apply to 
claimants with cognitive, sensory or 
developmental impairments, or a 
mental health condition that results in 
overwhelming psychological distress.”

Thirdly, a full examination of the legal 
context can’t allow the appellant’s 
argument. To this end, Judge Wikely 
looked at the distinction between 
descriptors 1d and 1f. 

Descriptor 1f allows 12 points where 
a claimant: “Cannot follow the route 
of a familiar journey without another 
person, assistance dog or an 
orientation aid.”

“That distinction must be there  
for a purpose: words matter,  

especially in legislation. The semantic 
difference between descriptors 1d  
and 1f makes perfect sense in the 
case of a claimant with a cognitive  
or mental health impairment –  
the claimant who cannot manage  
to follow a familiar route is more 
disabled than the one who can 
manage familiar routes but cannot 
follow the route of an unfamiliar 
journey. But if the disabling condition 
is a physical restriction on progressing 
on foot (to stand and to move), then 
the familiarity or otherwise of the 
route becomes a distinction without  
a difference. (paragraph 39)”

Despite the Judge’s observations  
on mobility activity 1, and telling the 
appellant he couldn’t have the points 

he’d asked for, he still set aside the 
decision, and remitted it for re-
hearing, not for the grounds offered 
by the appellant, but by those offered 
by the Secretary of State – the error 
of law in not considering repeatability 
in relation to descriptor 2e.

Judge Wikely therefore allowed the 
appeal, and finished his reasoning 
with the following observations:

“The conundrum in this case is that the 
Appellant’s appeal succeeds but not 
because of the reason he wants it to 
succeed. At the end of the day he may 
be no better off, but that depends on 
the outcome of a further appeal 
hearing (paragraph 2).”

Reinstatement of legacy 
benefits following a fraudulent 
claim for Universal Credit
In a written answer to parliament  
on 1 July, the Minister for Welfare 
Delivery, Will Quince said:

‘Where a claim to universal credit 
was prompted by fraudulent  
activity, and a claimant is a victim 
whose details have been used to 
make a claim, the Department  
will consider the reinstatement  
of legacy benefits if there is clear 
evidence that the claimant had no 
involvement in the fraud, and where 
the claimant wishes us to do so.’

See: https://www.parliament.uk/
business/publications/written-
questions-answers-statements/
written-question/Commons/2020- 
06-22/62539

and: http://data.parliament.uk/
writtenevidence/committeeevidence.
svc/evidencedocument/work-and-
pensions-committee/the-work-of-
the-secretary-of-state-for-work-and-
pensions/oral/106392.html
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WBU News
Advisers Guide updates 
This year was a trickier balance 
between prompt publication of the 
Advisers Guide and waiting for further 
government announcements. We 
captured most of the COVID-19 
changes, but a few followed after 
completion…

  Additional information  
for the Carer’s Allowance 
Supplement (Scotland) on  
page 10 and rates page 4:

  A one-off increase to the  
Carer’s Allowance Supplement 
(Scotland) – an additional  
payment of £230.10 will be  
made in respect of the period  
from April to September 2020.

  Updated information about 
limited capability for work  
and COVID-19 on page 15, 
COVID-19 box:

  You are treated as having  
limited capability for work  
for Employment and Support 
Allowance and Universal Credit if:

  •  you or your child think you  
have coronavirus or you’re 
recovering from it;

  •  you or your child are self-
isolating because you came 
into contact with someone  
who might have coronavirus;
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  •  you have been told to stay  
at home for at least 12 weeks 
by the NHS because you’re at 
high risk of severe illness.

  Additional information about 
new-style Employment and 
Support Allowance claims on  
page 13:

  You can now claim new-style 
Employment and Support 
Allowance online.

  A correction, please alter  
page 16, 5th bullet point:  
Personal Independence Payment 
daily living component at the 
highest rate – should read,  
at the enhanced rate.

  Additional information about 
Pension Credit claims on page 40:

  You can now claim Pension Credit 
online if you have already claimed 
your State Pension and there are 
no children or young people 
included in your claim.

To note: see also our article COVID-19 
benefit impact and ongoing changes. 

Training
We’ve been working hard to move  
our training online and are excited  
to announce that we will be resuming 
training in September. We’re running 
our Introduction to Benefits course 

twice, Benefits for State Pension Age 
and PIP: how to get the right decision. 
The courses have been re-designed 
for online delivery whilst retaining a 
practical and interactive approach  
so that we can continue to support 
you to advise your clients effectively. 
We’re continuing to look at our 
training offer – check our website  
for details or join our mailing list.

Twitter
You might have noticed a new  
voice in your Twitter feed of late.  
Here at WBU, we have dusted off  
our hashtags and handles and have 
started tweeting service updates, 
benefits news and pictures of  
cream teas (no, really: twitter.com/
WBUadvice/status/1276443560 
406069255). 

Follow us at @WBUadvice for all the 
latest information.


