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Coronavirus
We are now well into lockdown and many of us 
have had to adjust to new working practices, 
finding new ways to support our clients, 
maintain connections with our colleagues and 
keep up to date with the latest developments. 
Terms like “furlough” and “self-isolation”  
have become part of our everyday language  
as we attempt to stay at least two metres from 
other people and try to enjoy an early start to 
summery weather from our gardens or windows.

Over the last month, the  
government has announced a 
number of temporary changes to 
benefit administration and benefit 
amounts and additional support for 
some of those experiencing loss of 
income due to the pandemic.

Universal Credit standard allowances, 
Working Tax Credit basic element, 
Local Housing Allowance rates and 
the Housing Benefit earned income 
disregard have all been increased for 
the 2020/21 tax year.

Statutory Sick Pay and Employment 
and Support Allowance are now  
paid from the first day for people 
who are self-isolating due to 
experiencing coronavirus symptoms 
or living with somebody who is 
experiencing symptoms. Statutory 
Sick Pay has been extended to those 
who are shielding as an extremely 
vulnerable person according 
government guidelines.

All but the most vulnerable benefit 
claimants are instructed not to 
attend the Jobcentre and attendance 
at the Jobcentre is not required to 
access an advance of Universal Credit 
for the next three months. All face-to-
face assessments are suspended for 
the same period, with claimants 
being contacted by phone or being 
assessed on paper.

Additional funding has been 
introduced through the Coronavirus 
Job Retention Scheme to help 
employees who remain employed  
but cannot work and through the 
Coronavirus Self-employment Income 

More details of all of these changes and more can be found in our  
News in Brief newsletters: www.welfare-benefits-unit.org.uk/resources/

The government has also launched the following website for customers  
www.understandinguniversalcredit.gov.uk/employment-and-benefits-support

Support Scheme for some self-
employed people who have lost income. 

Unpaid carers who find themselves 
temporarily unable to provide care 
because they or the person they  
care for gets coronavirus or they have  
to self-isolate because of it continue  
to be eligible for Carer’s Allowance. The 
concept of care is temporarily expanded 
to include providing emotional support.

There are still more changes that have 
been made and we could easily fill the 
whole bulletin listing them. However,  
do check out our News in Brief 
newsletter for more detail.
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Approaching retirement 
whilst on UC: new rules 
to ease the transition
When you reach State Pension age, your 
Universal Credit award will come to an end. 
If appropriate, you can claim Pension Credit 
and Housing Benefit. So far so clear, but 
there is trouble in the timing. 

In Universal Credit a change  
in circumstances is normally 
backdated to the start of the  
monthly assessment period in which 
it occurs.  As the regulations currently 
stand you could lose out considerably 
on reaching State Pension age, 
particularly if your birthday is at the 
start of your assessment period.  
Also, some claimants could be 
without income for up to nine weeks 
whilst waiting for their State Pension 
and other benefits. Although there 
was a complex workaround (claiming 
Pension Credit in advance, even if not 
entitled) many people reaching State 
Pension age were missing out.

In response to an Early Day Motion  
on Universal Credit and State Pension 
Transition which highlighted this 
issue, the Universal Credit rules  
are now to be amended so that 
entitlement to Universal Credit 
continues until the end of the 
assessment period within which  
you reach State Pension age.

Since 15/05/19 most ‘mixed-age’ 
couples have had to claim Universal 
Credit, rather than Pension Credit, 
until they are both of pensionable 

Advisers Guide, 
Rates Card and 
Wallchart – updated 
and ready to go …
Our publications are now 
available! Our Advisers Guide 
offers a concise overview of the 
benefits system in an easy to 
access layout. Waiting for final 
figures from the government 
delayed our final edit although 
allowed us to add essential 
information about the Covid-19 
changes. 

To order a copy please go to 
www.welfare-benefits-unit.org.
uk/publications or contact us  
on admin@welfare-benefits-
unit.org.uk

We will start sending orders out 
in the week beginning 27 April. 
Please note, we’ve heard that 
post is taking longer to arrive 
than usual; we apologise in 
advance for any delays.

The change to regulations will 
introduce a new run-on of Universal 
Credit in the assessment period that  
a claimant reaches State Pension  
age. Further, this change is being 
managed on an extra-statutory  
basis until the legislation is  
changed later in the year.

See statement from Dr Thérèse 
Coffey, Secretary of State for 
Work and Pensions, at:   
www.parliament.uk/business/
publications/written-questions-
answers-statements/written-
statement/Commons/2020-03- 
05/HCWS146/

State Pension age can be 
checked at www.gov.uk/
state-pension-age

Advisers Guide  to Benefits
April 2020 - April 2021

£8.50
Charity number: 1164225

The Welfare Benefits Unit is an independent advice  
agency providing support to advisers through advice,  
training, publications and consultancy.The Welfare Benefits Unit advice line (phone and email)  
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17 Priory Street, York YO1 6ET 01904 646058 
admin@welfare-benefits-unit.org.uk www.welfare-benefits-unit.org.uk© Welfare Benefits Unit

age. It will, therefore, usually only be 
the younger member of a mixed-age 
couple who will need to make this 
advance claim for Pension Credit.
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Administrative 
Exigencies and 
Universal Credit

Disabled 
Students and 
Universal Credit

On 25th March, Peter Schofield, 
DWP Permanent Secretary, 
giving evidence to the Work 
and Pensions Select Committee 
announced that in the previous 
nine days half a million claims to 
Universal Credit had been made. 
This, not unexpectedly, was 
creating capacity challenges  
for the verification process.

We are all aware of the difficulties 
disabled students face when 
attempting to claim Universal 
Credit. Students must have both 
a qualifying disability benefit and 
limited capability for work to be 
able to claim Universal Credit 
while studying. However, disabled 
students are not normally offered 
a Work Capability Assessment 
and face having their Universal 
Credit claim closed instead.By 9th April it was announced that two million claims  

to Universal Credit were made on a single day in the 
previous week, 30th March, 2020. The increase in the 
number of calls inevitably lead to long waiting times  
for the telephony service.

The DWP has taken several steps in response to its 
sudden and unprecedented popularity.

Firstly, redeployment of staff, all to claims and  
payments operations for Universal Credit. Staff have 
been taken from other areas of UC administration,  
from the administration of other benefits, and from  
other departments.

Then, on 9th April, the Department launched its  
“Don’t call us – we’ll call you” initiative – a proactive 
strategy of phoning claimants after they have made  
their online claim where there are any information  
or verification issues. It seems the verification 
requirements were snarling things up.

A further measure was taken when, on 16th April, the 
DWP announced that an alternative means of verification 
was available via the Government Gateway. This is 
distinct from the gov.uk Verify process. The Government 
Gateway holds information relating to personal tax 
accounts, tax credits and tax returns, so long as these 
have been accessed within the last twelve months.

Now the law firm Leigh Day are bringing a judicial 
review challenge to the DWP’s policy which prevents 
disabled students from making a claim to Universal 
Credit and they are seeking further evidence to support 
the judicial review (in the form of case studies).

Leigh Day say “The Secretary of State’s policy ‘ 
Students: eligibility, conditionality and student income 

- v 16.0 (2019)’ states that the exception in Reg14(b) 
only applies to disabled individuals who have already 
been determined as having LCW and who are seeking 
to become students. The exemption therefore does not 
apply to disabled students who attempt to claim UC 
whilst already undertaking a course of study.

“We would be very interested to hear of others  
who are in a similar position ... If there are people  
you have represented who have been in the same or 
similar situation we would be extremely grateful if  
you could provide a short summary of their situation  
to us (gaining their prior authority to do so). We are 
seeking supportive case studies for the judicial review. 
Please do not hesitate to contact us if you require  
any further information. Our contact details are  
Tessa Gregory – tgregory@leighday.co.uk and  
Lucy Cadd – lcadd@leighday.co.uk.”
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Budget 2020…
As expected, much of the Budget was 
dominated by COVID-19. Amongst the 
emergency measures, a few other bits 
and pieces that will come into place over 
the next few years were announced. 
Some of the dates feel a long way off 
(especially at the moment) but they are 
still worth drawing your attention to. 

Universal Credit announcements

  The maximum amount for 
deductions will reduce from  
30% to 25% of the appropriate 
standard allowance in  
October 2021;

  Claimants will have up to  
24 months to repay advances 
from October 2021;

  Legislation will be amended  
to allow a run on of Universal 
Credit in the monthly assessment 
period where the claimant 
reaches State Pension age;

  The amount that claimants  
who were entitled to the severe 
disability premium receive as a 
transitional payment will 
increase;

  The surplus earnings threshold  
will remain at £2,500 until April 
2021 (previously announced to 
decrease to £300 in April 2020);

  Exemptions to the shared 
accommodation rate will be 
extended from October 2023  
to include rough sleepers aged 
16-24, care leavers up to the  
age of 25, victims of domestic 
abuse and victims of human 
trafficking (applies to Housing 
Benefit as well).

Other nuggets

  Personal Independence Payment 
will have a minimum award length 
of 18 months for those whose 
condition is unlikely to change 
from June 2020;

  From April 2023, entitlement  
to Neonatal leave and pay will  
be introduced for employees 
whose babies spend an extended 
period of time in neonatal care. 
We believe that this will be in 
addition to normal maternity  
and paternity benefits and will  
be for a maximum of 12 weeks;

  The government is going to 
consult on entitlement to an 
in-work benefit for those who have 
unpaid caring responsibilities;

  The national living wage will  
apply to those aged 23 and  
over in April 2021. 

Statutory pay 
and leave for 
bereaved parents
From 10 March 2020 
employees may be entitled  
to statutory bereavement pay 
where they take statutory 
leave following the death  
of a child. The changes  
were introduced following a 
campaign known as ‘Jack’s 
Law’. Prior to this there was 
no legal entitlement to paid 
time off work following the 
death of a child, although 
many employers already 
provided this.

To be entitled to statutory 
bereavement leave and  
pay you must have been 
responsible for the child  
who died under age 18, or 
you have a still-birth after 24 
weeks of pregnancy, and the 
death must have occurred  
on or after 6 March 2020.

To be entitled to bereavement 
pay you must also have been 
employed with the same 
employer for at least 26 
weeks with average earnings 
of at least £120 per week.

You are entitled to the lower 
of £151.20 per week or 90% 
of average earnings for two 
weeks leave. Bereavement 
leave must be taken within 
56 weeks of the child’s death, 
in a 2-week block or over two 
separate weeks.

You must notify your 
employer of the date of 
bereavement and when you 
would like to take leave, 
within the 56-week period.
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Additions to the Menu: miscellaneous 
amendments to the Healthy Start 
and Welfare Food schemes

£36 Million Funding for 
DWP “Excellence Plan” 
to Improve Safeguarding

New regulations, in force from April 6th 2020, have been published 
in relation to the Healthy Start and Welfare Food schemes.

Back in February 2020 a National Audit Office report on deaths 
by suicide of benefit claimants attracted much public attention.

The full title of the regulations is the 
Healthy Start Scheme and Welfare 
Food (Miscellaneous Amendments) 
Regulations 2020 (SI. No. 267/2020).

Amongst other things, the regulations 
provide for a number of changes.

Firstly, digitization, in line with trends 
elsewhere. Vouchers in electronic 
form or a pre-payment card are to 
replace paper vouchers.

Furthermore, the definition of “dried 
milk” has been revised, so that it is 
not now limited to particular brands.

Several measures have already been 
put in place, including the following:

  Gathering comprehensive evidence 
for a fully informed decision.

  Case conferencing for complex cases.

  Introducing mental health training 
for all staff in direct contact with 
claimants.

The report focused on the information 
held by the DWP about these 
claimants. Following publication of 
the report, Stephen Timms chair of 
the Work and Pensions Committee, 
wrote a letter to the Secretary of 
State asking what the DWP had done 
in response to the National Audit 
Office report.

The requirement to provide evidence 
in writing of the estimated date of 
delivery of a child, signed by a health 
professional, is to be removed.

Most significantly, the definition  
of Healthy Start food has been 
expanded, to include pulses, such as 
chickpeas, and lentils, canned fruit, 
such as peaches and pineapple 
chunks, and vegetables.

In response to this, on 26th March 
2020, the Secretary of State 
confirmed that £36 million of funding 
would go to an “Excellence Plan”  
to improve processes relating to 
safeguarding of vulnerable claimants. 
Responsibility for its implementation 
goes to the recently created Service 
Excellence Directorate.
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Mum granted 
permission for judicial 
review to challenge 
universal credit 
childcare provision
The claimant, who 
is supported in her 
challenge by Leigh Day 
Solicitors, argues that 
women are indirectly 
discriminated against 
by the Universal Credit 
policy of requiring 
childcare costs to be 
paid up front before 
being reimbursed.

The claimant ended up facing 
mounting high-interest debt and 
arrears following an increase in  
her working hours that saw her 
childcare costs increase.

She said: “I am so relieved that the 
court has allowed me to take my case 
further so that the DWP will have to 
face up to its illogical system which 
forces working parents, especially 
single mothers, into financially 
precarious situations, and even  
forces them out of work altogether.

“All I wanted to do was to work and 
provide for my child. I was initially 
very glad that Universal Credit 
promised to help me become as 
independent as it was possible to be  
in my situation as a single mother.

“But the requirement to pay childcare 
costs upfront, then claim them back 
from the DWP, made a nonsense of 
the whole notion that Universal Credit 
would make work pay. Universal 
Credit is meant to help people to work 
and provide for their family, not push 
them into debt.”

Correction 
Notice: Ending 
the End Date
In the last bulletin we 
reported that the transitional 
addition for people moving 
from older benefits such as 
Incapacity benefit to 
Employment and Support 
Allowance was going to end 
on 05/04/20, and, at that 
particular time, we sincerely 
believed it was.

The transitional addition is 
paid to certain claimants 
whose awards of income 
support, incapacity benefit  
or severe disablement 
allowance were converted  
to Employment and Support 
Allowance, after the 
introduction of that benefit. 
It was a form of transitional 
protection, and, as our 
original article said, was due 
to end on 5th April 2020.

However, unbeknownst to us, 
the Employment and Support 
Allowance (Transitional 
Provisions) (Amendment) 
Regulations 2020 was waiting 
in the shadows, ready to 
disappoint our expectations, 
and, when finally published 
on 6th February, obliging us 
to issue this correction 
notice. It comes into force  
on 27th February.

Transitional awards can  
still be reduced as benefit 
rates increase but there  
is no longer an arbitrary 
cut-off date.www.leighday.co.uk/News/

Press-releases-2020/March-2020/
Working-mother-granted-
permission-for-judicial-rev
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Continuation of £2,500 
surplus earnings disregard 
in Universal Credit
As you may know, under Universal Credit you may be treated as 
having earned income based on surplus earnings from a past period. 

This means that if you are not 
entitled or you lose entitlement to UC 
due to the level of your earnings you 
may be treated as having a level of 
‘surplus earnings’ if you make a new 
claim within the following six months. 
In principle you are expected to save 
some of your higher earnings to keep 
you going over less profitable periods.

There is a set amount, or cushion, 
which is ignored when assessing 
whether you have surplus earnings. 

SDP Claimants and Re-instatement of Legacy Benefits
At the end of February 2020  
new guidance was published  
and issued to local authorities 
concerning claimants with a  
severe disability premium (SDP)  
in their applicable amount who 
had, whether self-directed or 
ill-advised, inadvertently  
claimed Universal Credit.

Regulations in force from January 
2020 created a gateway which 
should have prevented SDP 
claimants from claiming Universal 
Credit and kept them on legacy 
benefits such as income-related 
Employment and Support 
Allowance.

This was initially set at £300 but  
has been increased to £2,500 for  
a temporary period from 11 April 
2018. The higher disregard has  
again been extended and the  
£2,500 disregard will continue  
from April 2020 to April 2021.

Surplus earnings are worked  
out by assessing the amount of 
earnings above the amount which 
reduces Universal Credit to nil  
then adding the £2,500 disregard.  

If you want or need to work out the 
relevant threshold for assessment  
of surplus earnings, this is:

  £2,500, plus

  any work allowance you  
are entitled to, plus

  your maximum Universal Credit 
amount less any income other 
than earnings multiplied by  
100 and divided by 63.

These regulations were not, 
however, entirely successful in 
preventing some claimants claiming 
Universal Credit and having these 
claims processed instead of stopped.

In these circumstances, with 
claimants now passing to and fro, 
I’m not sure if the gateway as a 
metaphor now means that it is an 
ingress to UC for those not getting 
the severe disability premium, but 
not for those who are, for whom the 
doors are firmly closed, or should 
have been, or if it is, in fact, an exit 
from Universal Credit for those who 
should never have been on it in the 
first place, or at least, should not 

have been on it since the  
coming into force of the  
statutory instrument in January.

That statutory instrument  
was intended to prevent such 
two-way traffic.

The new guidance (you can find 
this in Housing Benefit Circular 
A3/2020) enables local authorities 
to return to their legacy benefit 
such SDP claimants, where the 
error is identified promptly, prior  
to any award of Universal Credit, 
or, if they are already receiving 
Universal Credit, returning them to 
their legacy benefit where it is in 
the claimant’s financial interest.
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CDLA/1733/2019 –  
corroboration of evidence
The issue before the Upper Tribunal in this 
case was whether a tribunal was under a 
duty to assess the evidence before it when 
corroboration was not possible.

So, what made corroboration difficult, 
if not impossible?

A claim for Disability Living Allowance 
was turned down and the mother of 
the child went, via a mandatory 
reconsideration, to a first-tier tribunal.

Here, it was decided to obtain the 
child’s GP records. For these to be 
obtained, the mother’s consent was 
required, but she failed to return a 
consent form.

Mum subsequently failed to attend  
a second and third hearing.

At the third hearing, the tribunal 
decided to proceed in her absence, 
and dismissed the appeal. Mum had 
provided a letter that described her 
son’s difficulties, but in the absence 
of the GP evidence, or any other 
evidence, the tribunal was unable  
to make reliable findings of fact. 
There was some out of date evidence 
from the son’s school, but this was 
insufficient to proceed.

The case came before Judge Church 
at the Upper Tribunal, who found  
that the tribunal had made an error 

of law. It should have decided the 
matter on the evidence it had before 
it, rather than not proceeding to 
assess anything in the absence  
of corroboration.

Here’s what Judge Church wrote:  
“…the tribunal was required to assess 
her evidence and to explain what it 
made of it... it couldn’t simply 
abdicate its role on the basis that 
there was no corroboration for what 
the applicant’s mother had said.”

Furthermore, a second error of law 
was made when the tribunal failed to 
address other evidence before it, in 
particular, a referral from a statutory 
agency detailing the mother’s and 
the school’s view of his difficulties.

So. Back it went, remitted for 
rehearing.

Universal Credit Migration Arrangements – the Third Legal Challenge
Law firm Leigh Day has written  
a letter to the DWP urging it to 
concede a third legal challenge  
to its Universal Credit migration 
arrangements.

Law firm Leigh Day has written  
a letter to the DWP urging it to 
concede a third legal challenge  
to its Universal Credit migration 
arrangements.

The DWP lost two previous cases  
in the Court of Appeal on its failure 
to protect the incomes of severely 
disabled claimants migrating to 
Universal Credit. Such migration 
arrangements were found to be 
unlawful. Judicial review 
proceedings were issued in the 

High Court on behalf of the claimants. 
The High Court allowed the claimants 
appeals. From the High Court the DWP 
escalated the matter to the Court of 
Appeal. The Court of Appeal upheld 
the decisions made by the lower 
court, in favour of the claimants.

The third legal challenge argues  
that the £120 a month awarded in 
transitional payments to those who 
moved onto Universal Credit before 
16th January 2019 constitutes 
unlawful discrimination because  
they are still £60 a week worse off.

Transitional payments are made  
to claimants who migrated to UC 
before 16th January 2019 who  
were previously in receipt of a legacy 

benefit with an enhanced disability 
and/or severe disability premium, 
which they lost on migration.

Tessa Gregory, solicitor at  
Leigh Day, stated the following: 

“The government has now been 
defeated four times in relation  
to its treatment of severely 
disabled people who have  
moved onto universal credit.  
Our clients believe that now is  
the time for government to stop 
wasting money on legal fees,  
admit defeat, concede this 
outstanding claim and ensure  
that all those who have been 
short-changed are provided with 
their previous levels of benefits”
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CPIP/455/2017 –  
activity 3: managing therapy
The main topic of this Upper Tribunal decision is Personal 
Independence Payment activity 3: managing therapy.

Actually, it’s about more than that.  
It also considers activity 2: taking 
nutrition. In addition, we present  
it here because it is yet another 
example of loss of entitlement to a 
disability benefit by a young person 
transitioning from Disability Living 
Allowance. The resulting first-tier 
tribunal decisions, taken to the  
Upper Tribunal, always generate 
interesting case-law.

As for the Judge’s consideration  
of activity 3, we get a bonus:  
an addendum offering general  
guidance and a considerable  
amount of wisdom.

The appellant, aged 19, experienced  
a number of health conditions, 
including cystic fibrosis, pancreatic 
insufficiency, recurrent chronic lung 
infections, depression and fatigue. 
They were originally on the middle 
rate of the care component of DLA. 

The claim for PIP definitely had a 
future. Six points were awarded  
at the first-tier tribunal. Given the 
evidence, which we will review below, 
it is most surprising that no points 
were awarded for activity 2, and  
only two points for descriptor 3c 
(supervision, prompting or assistance 
to manage therapy that takes no 
more than 3.5 hours per week).

The Upper Tribunal, with Judge 
Markus in the driving seat, identified 
two issues: whether activity 2 applies 

where, due to lack of appetite,  
the appellant needed prompting  
to eat a sufficient quantity of food  
(erm... why shouldn’t it?), and 
whether activity 3 can apply where 
the claimant needed assistance 
because of the nature of the tasks 
involved in therapy rather than 
because of a physical or mental 
impairment in performing the tasks.

A letter from the Cystic Fibrosis  
Trust was considered by the first-tier 
tribunal. Statements in it suggested 
that prompting was required to  
(a) maintain a high calorie and high 
protein diet and to take additional 
vitamins in order to maintain a 
healthy body weight and (b) to 
ensure that the appellant ate, 
because he rarely felt hungry.

Judge Markus raised as an issue  
the MM and BJ case decided by  
Judge Wright in 2017. In that case, 
Judge Wright interpreted the words 
“take nutrition” to mean the act of 
eating and drinking and not on the 
nutritional quality of what was being 
eaten or drunk. Therefore “prompting” 
in descriptor 2d (…………) means 
prompting to eat, not prompting  
to eat sensibly and nutritiously.

This left the CFT’s first point bereft of 
force. However, the second point bit, 
and Judge Markus ran with it, using 
the regulation 4 reliability criteria to 
guide the lower court thus: “Taking 
nutrition comprises cutting food, 

conveying it to the mouth, chewing 
and swallowing it. Those actions are  
of necessity performed repeatedly...  
a person who is able to complete  
the task only once cannot be said  
to be capable of taking nutrition.”

Judge Markus then went on to 
consider activity 3, managing 
therapy, and, after finding numerous 
errors by the tribunal, sallied forth  
to give the following guidance to  
the first-tier tribunal.

Firstly, he invoked first principles – 
the requirement under the PIP 
regulations that a person’s ability  
to carry out an activity must be 
limited as a result of a physical  
or mental condition.

Then, with considerable sagacity,  
he goes on to observe that activity  
3, oddly enough, is the only activity 
which relates to one that is 
undertaken by people with a health 
condition. In the case of activity 3, 
therefore, that link between the 
activity and the physical or mental 
condition, is stretched, but not to 
breaking point.

This is what Judge Markus observed:

“This is the position even where a 
claimant is not physically or mentally 
impaired in performing the tasks 
involved in managing therapy but 
where, nonetheless, they require 
assistance to do so because of the 
nature of the tasks themselves”
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CUC/2641/2018 
[2020] UKUT 18 (AAC)
Minimum Income Floor – right of appeal and seasonal work

This case involved two key issues. 
Firstly, is there a right of appeal 
against application of the minimum 
income floor and, secondly, how 
should seasonal workers be treated 
under this rule? 

The claimant’s work was seasonal 
and they typically claimed 
Jobseeker’s Allowance over the winter 
months. Their Universal Credit claim 
was refused as the claimant was 
treated as having too much income 
based on an earnings figure derived 
from the minimum income floor.

The claimant appealed against  
this decision, arguing that he only 
earned that amount in four months 
of the year, also that his ability to 
work was limited due to his 
Asperger’s Syndrome.

Before considering these arguments 
the First-tier Tribunal looked at 
whether there was any right to 
appeal against the application  
of the minimum income floor.  
The tribunal decided that, although 
not specifically noted in relevant 
legislation on appeal rights, the 
appellant had been notified that they 
could challenge the decision and the 
appeal was accepted as valid.

The first-tier tribunal went on to 
decide that the claimant was in 
gainful self-employment as he had 
said that he worked for more than  
40 hours per week and had worked  
as a gardener for the past seven 
years. They also decided that it was 
correct to calculate the minimum 
income floor based on 35 times  

the national minimum wage as this  
is the number of hours he would be 
expected to be available for work.

The claimant then appealed to  
the Upper Tribunal who considered 
three issues:

  Whether the tribunal should have 
reduced the number of hours the 
claimant was expected to be 
available for work

  Whether there was a right to 
appeal against application of  
the minimum income floor

  How to apply the minimum 
income floor to a seasonal worker

The Upper Tribunal decided that:

  On the information and evidence 
before it, the tribunal was entitled 
to find that the claimant was able 
to work for 35 hours per week

  Whether the decision to apply  
the minimum income floor was 
appealable was unlikely to be 
relevant to the outcome

  Seasonal work falls within  
the definition of gainful self-
employment where it conforms  
to a standard pattern including 
predictable or almost predictable 
variations. There is nothing in the 
legislation which suggests that a 
different approach ought to be 
taken to seasonal work. In this 
particular case it was open to  
the tribunal to conclude that  
the requirement of regularity  
was satisfied.

This case highlights the difficulties  
for self-employed people with 
fluctuating earnings. In particular, 
seasonal workers who may run their 
business all year but have specific 
periods when takings are low. Note, 
however, that the decision relates to 
the facts of this particular case and 
each case should be judged on its 
specific circumstances.
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CPIP/1328/2019 – special 
arrangements for vulnerable adults/
representatives giving evidence
The interest in this Personal Independence Payment 
Upper Tribunal case lies mainly in the procedural issues 
it raised, one of them, I suspect, quite by accident.

IThe appellant, on transfer from 
Disability Living Allowance to 
Personal Independence Payment, 
scored zero points. Zero points for 
both the daily living and mobility 
components. He has a recurrent 
colloid cyst, which is a form of brain 
tumour leading to severe cognitive 
impairment. At appeal he was 
awarded the standard rate of  
the mobility component only – 
nothing else. 

He was assisted by a voluntary  
sector organisation. On the SSCS1 
form, to the question “Do you have 
any special needs”, the “no” box  
was ticked. This gave rise to the first 
issue before the Upper Tribunal: the 
Practice Direction “Child, Vulnerable 
Adult and Sensitive Witnesses”. The 
Direction imposes duties on tribunals 
in respect of these claimants. Why 
was the “no” box ticked, particularly 
in view of the appellant’s 
anasognosia and confabulation –  
two aspects of the colloid cyst?

Anasognosia is a lack of insight into 
one’s condition, and, presumably, 
caused by the condition itself, while 
confabulation is a tendency to have 
false memories. These factors, which 
the representative was entirely aware 
of, put them in a unique position: 
acting as both representative and 
witness at the same time. For the 
Upper Tribunal, the issue was this: 
had they made it clear to the 1st-tier 
tribunal that they were acting in this 
dual role?

Judge Ward decided the case.  
It was remitted, of course, back  
to a differently constituted 1st-tier 
tribunal, with the following  
practical suggestions.

The fact that the “no” box had been 
ticked, whether accidentally or not, 
had not helped matters. If you say 
there are no special needs, you might 
as well say there’s no anasognosia, or 
confabulation, or that these aspects 
of the appellant’s condition won’t 
significantly affect the evidence 
gathering exercise.

But does the fault lie with the 
representative?

No, it doesn’t. At least not entirely. 
Judge Ward said that it was not 
determinative, as far as the decision 
went. What was more important was 
the tribunal’s failure to recognise its 
duties under the Practice Direction, 
and this amounted to an error of law 
in this particular case. As Judge Ward 
observed, “there were also issues  
of lack of insight and false memory,  
all of them going to the very heart  
of giving evidence.”

Where the representative does come 
in for some instruction from Judge 
Ward is on the second issue raised by 
the appeal. The representative should 
have made it clearer to the tribunal 
that they were acting as both 
representative and witness.


