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SDP compensation: 
over £37 million 
paid out so far
After what has felt like a tortuously 
long wait (equivalent to getting to 
the end of this sentence in one 
breath, reading aloud), the 
regulations that provide for a 
compensation payment to people 
who were entitled to the severe 
disability premium before they 
naturally migrated to Universal  
Credit have finally come into force1. 
First things first. These rules are  
not the same as the SDP gateway 
rules which prevent new claims for 
Universal Credit from 16/1/19 from 
people who are entitled to the SDP  
or have been in the last month.  
See the Winter 2018/19 edition of  
our Benefits Bulletin, available in the 
downloads section of our website,  
for more information.

Who do the new rules apply to?

The new rules apply to claimants who 
were entitled to the severe disability 
premium in an award of Income 
Support, income-based Jobseeker’s 
Allowance or income-related 
Employment and Support Allowance 
within the month prior to naturally 
migrating to Universal Credit and all 
the following conditions are met:

  in a case where the award of 
benefit ended during that month, 
the claimant continued to satisfy 
the conditions for the severe 
disability premium

  the award of Universal Credit has 
remained continuous (e.g. it has 
not ended, a single person has not 
become a couple and vice versa)

  the claimant has remained 
entitled to an award of Disability 
Living Allowance care component, 
Personal Independence Payment 
daily living component, 
Attendance Allowance or Armed 
Forces Independence Payment, 
and

  no one has become a carer for the 
claimant.

1 www.legislation.gov.uk/uksi/2019/1152/made Article continues overleaf...

Who don’t the new rules apply to?

  Claimants who don’t meet  
all of the above conditions –  
eg. someone has become a carer 
for them since they moved to UC

  Claimants who are manage-
migrated to Universal Credit –  
as they will be entitled to a 
transitional payment

  Claimants who are still on legacy 
benefits with an SDP included – 
the SDP gateway stops claimants 
in this position from claiming 
Universal Credit (this will end  
on 27 Jan 2021) 

  Claimants who had the SDP in  
an award of Housing Benefit only 
before they naturally migrated.
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Children’s Funeral Fund
On 23rd July 2019, a new 
Children’s Funeral Fund was 
introduced in England. Announcing 
the introduction of the fund, 
parliamentary Under-Secretary  
of State for Justice, Edward Argar, 
commented:

“The CFF marks a key milestone in 
the delivery of the Government’s 
manifesto commitment to provide 
bereaved parents with the support 
they need. Its provision will be 
universal, available to all 
bereaved parents in England  
who have lost a child regardless 
of their means.”

How much will people get?

Single claimants

  £120 per month if the limited 
capability for work-related 
activity (LCWRA) element is 
included in their award

  £285 per month if the LCWRA is 
not included in the award

Joint claimants

  £405 per month if the higher SDP 
rate was payable and no one has 
become a carer for either of them

  £120 per month if the conditions 
for £405 per month are not met 
and the LCWRA element is 
included in the award in respect 
of either of them

  £285 per month if the conditions 
for £405 per month are not met 
and the LCWRA element is not 
included in the award in respect 
of either of them

The SDP compensation will be an 
ongoing amount as well as a 
backdated amount to cover the time 
that claimants have already spent 
on Universal Credit. 

What do claimants need to do?

According to a Local Authority 
welfare direct bulletin published  
on 20 September, and updated  
on 24th September, the “DWP aim  
to make payments to eligible UC 
claimants as soon as possible. 
They’ll first identify claimants and 
assess their eligibility. However, 
this is not a straightforward process 
and will take time. The SDP 
transitional payments are currently 
being worked on in chronological 
order. Claimant’s making enquiries 
are being informed that they’ll be 
contacted in due course. When DWP 
review a claimants’ claim, they send 
them a letter via their UC journal to 
tell them if they’re eligible for the 
SDP transitional payment or not”2. 

2  www.gov.uk/government/publications/
la-welfare-direct-bulletins-2019/
la-welfare-direct-bulletin-102019#sdp-qa

3  www.parliament.uk/business/
publications/written-questions-answers-
statements/written-question/
Commons/2019-09-25/291159

Justin Tomlinson, the Minister for 
Disabled People gave a written answer 
in parliament on 26 September which 
detailed that over £37.2 million has 
been paid out so far to 13,800 
claimants. The average value of  
each individual lump sum is £2,2803. 

Other things to consider

The transitional SDP payment is  
not a long term top up payment. The 
ongoing payment will at some point be 
converted into a standard transitional 
element. This means that the figure 
will be eroded over time by changes in 
entitlement to other elements of UC, 
and by the annual uprating of benefit.

Who is entitled?

  The fund can help with costs  
of a funeral for a child under 
18 or a baby stillborn after 
the 24th week of pregnancy

  It is not means tested

  It has no residence or 
presence requirements

  The burial or cremation 
must be in England

  Claims must be made within  
6 months of the funeral (if a 
funeral director is used, they  
will make the claim directly)

What costs are covered?

The fund can cover funeral and 
specified related expenses, 
including:

  cremation fees

  the cost of a burial plot

  the cost of carrying out a burial

  up to £300 towards the cost  
of a coffin

This list is not exhaustive – see: 
assets.publishing.service.gov.uk/
government/uploads/system/
uploads/attachment_data/
file/819709/Children_s_Funeral_
Fund_for_England_-_Technical_
Guidance__July_2019_.pdf for  
the full list of costs covered.

For more information: 

www.parliament.uk/business/publications/written-questions-answers-
statements/written-statement/Commons/2019-07-01/HCWS1681

www.gov.uk/child-funeral-costs
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Universal Credit – Arrangements 
for Managed Migration
The Universal Credit 
(Managed Migration 
Pilot and Miscellaneous 
Amendments) 
Regulations 2019 No. 
1152 came into force 
on 24th July 2019.

The regulations set out the process 
under which people will be moved 
from legacy benefits (Income 
support, income-based JSA, income-
related ESA, Housing Benefit and tax 
credits) to Universal Credit, as well  
as the rules for protection against 
immediate loss of benefit.

The pilot won’t initially involve more 
that 10,000 cases. The location for 
commencement: Harrogate, where  
it is due to be completed by the end 
of December 2019.

For further information on the 
operation of the pilot, see the 
separate article in this bulletin.

Here are the steps that will make  
up the managed migration process.

Firstly, a Migration Notice is issued. 
This must inform the claimant of  
two things:

  that existing benefits will 
terminate and they need to  
claim UC, and

  the deadline date by which they 
need to make a claim to UC. This 
must be at least three months 
from the date the migration notice 
was issued

Secondly, the deadline date may be 
extended where there is good reason, 

and where the date is extended  
the claimant must be informed  
of the new date.

Thirdly, existing benefits will end  
if no claim is made before the 
deadline date. They will end:

  from the day before the  
deadline day, or

  for Housing Benefit only, after  
two weeks from the deadline  
day under the HB run-on rules

Fourthly, if UC is claimed within one 
month after the deadline date the  
UC claim is backdated to that day.

Finally, if the claimant is a member  
of a couple for the purposes of an 
award, then a migration notice must 
also be issued to the other member 
of the couple.

Transitional Protection

Under the managed migration 
process, a transitional element is 
included to top-up Universal Credit  
to the total amount of existing legacy 
benefits, where UC would otherwise 
be lower, as assessed at the point of 
managed migration.

The transitional element will be 
included in the maximum UC amount 
where the total legacy benefits 
exceed normal entitlement to UC.

Two points here:

  The total legacy benefit amount  
is based on information held by 
the relevant benefit department  
at the point of migration.

  The amount can be revised 
following revision, supersession,  
or appeal affecting the amount  
of legacy benefit retrospectively.

The transitional element is reduced 
with any increase in maximum  
UC, apart from an increase in the 
childcare element, which is ignored.

The transitional element will  
cease where:

  joint claimants cease to be  
a couple, or a single claimant 
becomes a couple, or

  earnings reduce below the 
administrative threshold  
(above which no work search 
requirement applies) for more 
than three months

Alternatively, the transitional element 
will stay in payment if a claimant’s UC 
ends due to a short-term increase in 
earnings which takes them out of 
entitlement to UC where earnings 
reduce and they reclaim UC within 
three months of the award ending.

Discretionary Hardship Payments

Discretionary Hardship Payments may 
be considered where the Secretary of 
State considers it appropriate to 
make payments to those who appear 
to be in hardship as the result of 
termination of their existing benefit.

Other Transitional Protection

There are several other forms of 
transitional protection for those 
migrated in the pilot.

A capital disregard will be available  
for those moved from tax credits  
to UC. So, tax credit claimants with 
more that £16,000 in savings will  
be allowed to move across to UC 
despite being over the capital limit. 
Capital over £16,000 will be 
disregarded for 52 weeks. 

Article continues overleaf...
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Managed migration 
pilot in Harrogate
The managed migration from existing 
legacy benefits to Universal Credit began 
on 24th July 2019 with a pilot in Harrogate.

The migration process follows the 
managed migration pilot regulations 
(see the separate item in this bulletin 
for further information). At the start 
of the pilot there were only about 
5,000 claimants on legacy benefits  
in the Harrogate jobcentre region  
and it could be extended to a  
further geographic area.

The DWP refer to the managed 
migration process as “Move to UC”.

Under the Harrogate pilot, those 
receiving an existing legacy benefit 
(Income Support, income-based JSA, 
income-related ESA, Housing Benefit 
or tax credits) will be required to 
move to Universal Credit.

Currently, claimants are first  
informed about the change at a 
regular face to face interview with 
Harrogate jobcentre. 

It is not yet clear how “Move to UC” 
will be raised with those who have  
no regular contact with Jobcentre 
Plus, but partner organisations  
may become involved.

As and when the claimant agrees to 
claim UC, they are given a managed 
migration notice. This confirms that 
their legacy benefits will soon end 
and gives them a date by which they 
should claim UC to protect their 
current level of benefit. The notice 
also advises them to ask for an 
extension if they need more time. 

A work coach should help the 
claimant decide when to make the 
claim and offer any required support. 

The claimant should be offered the 
available alternative payment 
arrangements, for example, a direct 
payment to their landlord. Those 
being moved from Income Support, 
income-related ESA or income-based 
JSA should be offered a hardship 
payment to mimic the two-week 
run-on of these benefits prior to its 
introduction in July 2020. As with 
‘natural migration’, claimants already 
receiving Housing Benefit who move 
to UC will receive a 2-week run-on. 

The DWP have stated that they will 
not terminate legacy benefits under 
the Harrogate pilot where someone 
fails to claim UC by their deadline.

Note: It is important not to claim 
Universal Credit before receiving  
the managed migration notice as  
to do so would mean loss of 
transitional protection against 
reduction in benefit.

Capital between £6,000 and 
£16,000 generates deemed income 
from capital. After 52 weeks the 
normal rules (including deprivation 
of capital rules) will apply.

The “minimum income floor” for 
the self-employed will not apply  
for the first 12 months after 
claiming UC, regardless of when 
the self-employment began.

Full-time students who had been 
eligible for a legacy benefit as  
a student are exempt from the 
student exclusion until the end  
of their course.

There will be a two-week run-on  
of Income Support, income-based 
JSA and income-related ESA. From 
22nd July 2020 those migrating 
from these benefits are to receive  
a two-week run-on of their old 
benefit. Until then, under the 
managed migration pilot, those on 
the legacy benefits will be offered 
a hardship payment to mimic the 
rule being introduced in July 2020.

There will also be a severe  
disability premium transitional 
payment for those claimants who 
were in receipt of the premium  
and who have already moved  
to UC following a change of 
circumstances. In addition,  
the migration pilot regulations  
will also provide for lump sum 
payments for these claimants. 

For more information about 
compensation payments, see the 
separate article in this bulletin.

DWP Guidance on the migration 
pilot and transitional protection

The DWP have issued guidance  
in a new chapter M7 to their Advice 
for Decision Making, which gives 
guidance on the migration process 
and transitional protections, 
including those discussed above. 
For the guidance, see:  
www.gov.uk/government/
publications/advice-for-decision-
making-staff-guide
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Taxing Tax Credit Research
There has been a 
flurry of Tax Credit 
research published 
by HMRC recently. 

Research into reasons for non/late 
reporting of a new partner finds that:

  Claimants use their own definition 
of when they are living together 
and were often of the view that 
they were not living together

  People with more complex 
relationships are less clear when 
they are living together for benefit 
purposes

  Claimants often waited until they 
knew their relationship was 
permanent before they felt they 
should let HMRC know

  People also assumed that letting 
other departments (eg. Housing 
Benefit) know would be sufficient. 

See “Qualitative Research on Tax  
Credits Customers’ Notification of 
Changes to Partner Status” at www.
gov.uk/government/publications/
qualitative-research-on-tax-credits-
customers-notification-of-changes-
to-partner-status

Ipsos MORI, who undertook the 
research, recommend that HMRC 
should prompt claimants to check 
their claims and make reporting 
easier. 

They also suggest that HMRC should 
make the definition of living together 
clearer. However, whether someone 
who is not married or a civil partner  
is living as a member of a couple is 
not simple or straightforward and we 
would suggest anyone who is unclear 
as to whether they are a couple for 
benefit purposes should seek advice.

Research has also identified an 
improvement in the “High Risk 
Renewals” process that was 
undertaken in 2017. HRMC came  
in for considerable criticism for this 
policy, after its implementation.  
The process checked cases where 
there was an identified higher risk  
of error or fraud. Individuals who  
have been targeted under previous 
HRR were generally less positive  
about the HRR process.

See “Tax Credits Compliance 
Interventions: customer experiences 
of High Risk Renewals” at www.gov.uk/
government/publications/tax-credits-
compliance-interventions-customer-
experiences-of-high-risk-renewals

Other research for HMRC identified 
that claimants tended not to formally 
challenge decisions but tried to 
“repair” problems, predominantly 
using the helpline. 

The research shows that claimants 
were often unaware there was a 
formal process to challenge decisions 
at all and that additional barriers  

were faced by claimants who have 
language problems or who were 
coping with significant events such 
as a bereavement.

People who followed these 
“informal” processes still suffered 
considerable stress. The research 
also found that claimants generally 
did not obtain clarity or clear 
outcomes through these informal 
contacts.

Another finding was that it was 
unclear to people when the “repair” 
process had ended. 

We strongly advise that claimants 
follow formal processes of challenge 
as this gives decisions the clarity that 
is needed where things do go wrong.

See “Experiences and Behaviours of 
Dissatisfied Tax Credits Customers”  
at assets.publishing.service.gov.uk/
government/uploads/system/
uploads/attachment_data/
file/827260/Experiences_and_
Behaviours_of_Dissatisfied_Tax_
Credits_Customers.pdf 

End of adult dependency increases
Adult dependency increases are 
payments for claimants who have 
a financially dependent partner. 
Claimants may get this as part of 
a State Pension or Carer’s 
Allowance award. You haven’t 
been able to get an addition 
included in a claim since April 
2010, but for claimants who have 
received it since before April 2010 
and still continue to do so, this will 
come to an end on 6 April 2020. 

With the addition worth £36 per 
week for Carer’s Allowance claims 
and £70 per week for State 
Pension claims, this change will 
have a significant impact on 
claimants. The DWP have written 
to all affected claimants to notify 
them of the change, which may 
prompt some queries.
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Spotlight on childcare costs
One of the building blocks of a Universal Credit claim, alongside things 
such as housing costs and the standard allowance, is the childcare 
costs element. New regulations1 regarding reporting childcare costs 
came into force on 16 October, so let’s take a look at the rules. 

To qualify for the childcare costs 
element you must satisfy two  
basic conditions: 

You must be in paid work  
(no minimum number of hours)  
or have an offer of work

  If you are a member of a couple, 
both of you must be in paid work 
unless one of you has limited 
capability for work, caring 
responsibilities or is temporarily 
absent from the household.

In some circumstances, you can  
be treated as though you were in  
paid work:

  If you receive statutory sick pay, 
maternity pay, paternity pay, 
shared parental pay, adoption  
pay or maternity allowance.

  If you ceased paid work in the 
current or previous assessment 
periods.

  If you ceased paid work in the 
month immediately prior to the 
start of a UC award and you are  
in the first or second assessment 
period of the UC award. 

The childcare must be ‘relevant’

  Relevant childcare includes 
childcare which is registered  
(e.g. nurseries, childminders  
and out of hours school clubs).

How much can you get?

For each monthly assessment  
period (MAP), you can get 85% of  
the costs, up to a maximum amount 
of £646.35 for one child, or £1108.04 
for two or more children. Costs can 
be ignored if the DWP deems that 
they are excessive – e.g. you work  
for 10 hours per week and have 
childcare of 30 hours per week. 

It’s important to remember that  
the maximum amount is likely to  
be reduced by the means-tested  
part of the UC calculation. 

How do you get it included  
in your claim?

Previously, childcare costs had to be 
reported within the same MAP that 
they were ‘attributed to’. If the costs 
were paid in the same MAP that the 

childcare was provided, then it was 
relatively straightforward. However,  
it became more complicated if you 
had to pay costs in advance or ended 
up paying fees to cover childcare 
which had happened in a previous 
MAP. The relevant MAP in which you 
could be paid then became:

  the MAP in which the childcare  
was provided if the bill was paid  
in advance during either of the  
two prior assessment periods;

  the MAP in which the childcare  
bill was paid if the childcare was 
provided in any previous 
assessment period.

If you didn’t manage to work this  
out quickly enough and were late 
reporting your costs, they would  
only be accepted if there was  
‘good reason’ for the delay.

1  www.legislation.gov.uk/uksi/2019/1249/contents/made Article continues overleaf...
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What is changing?

The new rules which came into  
force from 16 October 2019 allow 
claimants an extra month to report 
their costs, with Employment Minister 
Mims Davies stating “we are doubling 
the period during which those who 
claim support for childcare costs in 
Universal Credit can report their costs 
– they will now have an additional 
month to do so”2. 

It was also confirmed that childcare  
costs can now be submitted online. 
To do so the claimant requests,  
via their journal, that an ‘upload’ 
button is added to their “To Do List”. 
Anecdotally the reliability of this 
method depends upon how well  
the journal is monitored. 

2  www.parliament.uk/business/
publications/written-questions-answers-
statements/written-statement/
Commons/2019-09-09/HCWS1824

3  www.parliament.uk/business/
publications/written-questions-answers-
statements/written-question/
Commons/2019-07-25/282562

What about other types  
of childcare costs?

As you are not able to get a  
childcare costs element included  
until the costs have actually been 
paid, obvious cash flow problems 
arise for many claimants. But the 
problem becomes more acute for 
claimants who have to pay for 
childcare costs when they have 
started work but not yet received 
their first wage. In a written  
answer provided to parliament on  
5 September3, Mims Davies stated  
that work coaches can use the 
Flexible Support Fund to cover other 
costs including deposits, retainers, 
fees in advance and settling-in 
sessions. She also confirmed that 
work coaches are able to point 

claimants to repayable budgeting 
advances to help pay for other 
upfront childcare costs where 
required after a claimant has  
been paid – including for things  
like changes of provider and  
school holiday cover. 

Housing Benefit recovery 
from a debtor’s partner
LA Welfare Direct Bulletin  
9/2019 reminds local authorities 
that they are not permitted to  
use Direct Earnings Attachments 
(DEA) to recover Housing Benefit 
overpayments from a debtor’s 
partner.

Under current legislation, local 
authorities are allowed to recover 
Housing Benefit debt from a 
partner’s benefit “providing that 
they were the partner at the time 
the overpayment arose and still 
are when recovery is being made”. 
However, there is no similar 
provision if the partner is working 
and not in receipt of benefits.

Rather than attempting to  
use a route that is not allowed 
under legislation, local authorities 
are encouraged to set up an 
alternative payment method  
with the partner, such as a  
direct debit.

DEAs are used to deduct benefit 
overpayments directly from an 
employee and are set up with the 
employer. They are used by both 
DWP and local authorities.

See : www.gov.uk/government/
publications/la-welfare-direct-
bulletins-2019/la-welfare-direct-
bulletin-82019--2
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NHS prescription charges for 
Universal Credit claimants
If you are in receipt of Universal Credit and met the income threshold in 
your last assessment period, you are entitled to free NHS prescriptions. 

The income threshold is earnings  
(for you and your partner) of no  
more than £435 per month or  
£935 if your award includes the  
child amount or you or your partner  
have a limited capability for work. 

However, this may cause a problem  
when you collect your prescription as  
there is currently no way to indicate  
on the form that you are entitled to  
a free prescription due to Universal  
Credit. You should, perhaps counter-
intuitively, select box k for income-
based Jobseeker’s Allowance 
regardless of your circumstances  
(you need to tick this box even if  
you are not looking for work).

This confusion has led to a number of 
people selecting the wrong entitlement 
and being sent a penalty charge notice 
(PCN). PCNs can look and sound quite 
scary, though it is generally easy to  
get them cancelled. Indeed, nearly  
one in three PCNs are cancelled once 
eligibility has been established. Anyone 
disputing a PCN can visit www.nhsbsa.
nhs.uk/PCN or use the contact details  
on the letter they receive.

The introduction of a Universal Credit 
tick box was first announced in October 
2017 and subsequently brought up in 
parliament in October 2018. 

Although a new tick box is finally 
potentially scheduled to appear on 
prescriptions by the new year, the 
ability to check real-time entitlement 
through digital information is 
currently being rolled out to up to 
10% of pharmacies across England. 
This phase of the digital pilot is due 
to include Universal Credit 
exemptions from early 2020.

In addition, there is a planned move 
to send out pre-PCN letters which 
indicate that you look like you have 
claimed an exemption you are not 
eligible for. This will give you the 
opportunity to rectify your claim for 
exemption before being fined rather 
than afterwards.

So, there are a number of longer-
term steps being taken to improve 
the experience of people receiving 
Universal Credit who need help with 
prescription costs. In the meantime, 
read the form carefully, select box k 
and contact the NHS Business 
Services Authority if you think you 
have been sent a fine in error.

Online 
application 
for direct 
payments
The Department for Work 
and Pensions has confirmed 
that private landlords (and 
social landlords who have 
housing stock which is not 
on the portal) will be able 
to use a new online system 
to request direct rent 
payments for tenants in 
receipt of Universal Credit.

The aim is that the new 
service for landlords will 
lead to fewer errors in the 
information gathered and a 
simpler process for DWP 
staff. Hopefully, it will make 
life easier for claimants too.

Find landlord engagement 
newsletters at www.gov.uk/
government/publications/
universal-credit-landlord-
engagement-newsletters
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CPIP/2574/2018 Aids and  
activity 5 – peripheral neuropathy
In this case, the appellant had peripheral neuropathy which affected 
his hands, particularly at the start of the day. He experienced stiffness 
and numbness which would then lessen during the course of the day. 

He had applied for Personal 
Independence Payment following 
transfer from Disability Living 
Allowance low rate care. His claim 
was turned down and remained 
unchanged at mandatory 
reconsideration and First-tier  
Tribunal. The First-tier Tribunal 
decision was set aside by the  
Upper Tribunal and then remitted  
for re-hearing by a new First-tier 
Tribunal. The appeal was dismissed 
for a second time, and for a second 
time, it went to the Upper Tribunal. 

This is the outcome of that appeal.

The second First-tier Tribunal had 
awarded seven points including two 
points for the use of aids in each of 
the activities of preparing food and 
dressing and undressing and a 
further point for managing 
therapy due to his 
difficulties with his 
hands. They did not 
find, however, that he 
required any aids to 
manage his toilet 
needs or that he was 
unable to complete 
this activity to a 
suitable standard.

The appellant argued 
that his condition 
was worse in  
 

the mornings and that he had built 
up a morning routine of using a fan 
heater or hair dryer to ‘free up the 
movement in his hands’. If, however, 
he needed the toilet before he had 
time to complete this routine, he 
would instead sit on the toilet seat 
and run his hands under hot water.

The appellant submitted that the 
tribunal should have considered 
whether these items were being used 
as aids for the purposes of managing 
toilet needs even though this was not 
raised as an argument by either 
himself or his representative. 

The Secretary of State 
argued that following 
Hickey v SSWP [2018] 
EWCA Civ 851 the 

Tribunal did not need 
to consider the issue 
as it had not been 
formally raised. 
Judge Hemmingway 
concludes that 
Hickey was not so 
cut and dried and 

that, in effect, the 
Tribunal could be 

expected to make 
reasonable additional 
findings based on their 

conclusions. In fact, the 
Judge found that it ‘was a 

relatively obvious point to 
consider’. 

In addition to the issue relating 
to the use of aids, the First-tier 

Tribunal found that although the 

‘representative submitted at the 
hearing that the appellant was  
often unable to wipe himself leaving 
faecal matter on his hands requiring 
hand washing following toilet use, 
[The tribunal found] it unlikely that … 
[the appellant] would be unable to 
perform this task to an acceptable 
standard... It is recommended that 
everyone washes their hands after 
using a toilet in any event so the  
need to do this would not be 
unreasonable or unusual.’

Again, Judge Hemingway took  
issue with the tribunal’s view, 
concluding that ‘ordinarily it seems  
to me one would expect to be able  
to accomplish such a task without  
a difficulty of that nature arising.’

Ultimately, the tribunal failed to make 
it clear why it thought it unlikely that 
the appellant would not be able to 
wipe ‘his bottom to an acceptable 
standard’ given that they accepted 
the difficulties he had with his hands, 
Furthermore, it did not make it clear 
whether he needed to use an aid or 
not and in doing so, ‘erred in a 
manner which was material in the 
sense it might… have reached a 
different outcome had it done so’.

Therefore, the decision was set aside 
due to an error of law and the case 
was remitted for a further hearing.

The decision can be found at:  
assets.publishing.service.gov.uk/
media/5d2dfd36e5274a14e7135655/
CPIP_2574_2018-00.pdf
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CE/3274/2016 – Right to  
reside and claim histories
It is of great interest in that it illustrates the importance, as far 
as certain right to reside cases go, of investigating and providing 
evidence of work and claim histories.

I write “histories” – and not “history” 
– for a very good reason, which will 
become apparent as we proceed.

Judge Ward thoroughly upbraided  
the DWP’s submission in this case  
and praised the representative in 
equal measure. But that is not our 
concern here. As a matter of good 
practice, the lessons in this case 
apply to all parties. And it reinforces 
the recommendation to our advisers 
with clients in similar situations to get 
a full work, benefit and family history.

A Lithuanian national worked in the 
UK between 19th January 2009 and 
7th February 2010. The employment 
ceased, and the claimant gave 
temporary ill-health as the reason.

Years later, on 15th May 2015, the 
claimant claimed Employment and 
Support Allowance. The claim was 
turned down, on the ground that  
she did not have a right to reside. She 
appealed to a first-tier tribunal.

A hearing took place in June 2016. 
The DWP provided a claim history 
covering periods from April 2011  
to May 2015. The claimant’s appeal 
focused on the work history of her 
former husband, with a view to 
establishing her as a “family 
member” of an EU national with  
a right to reside. The tribunal, in 
dismissing the appeal, focused  
its attention on the failure by the 
appellant to show that she had 
completed twelve months registered 
employment in the twelve months to 
30th April 2011. They did this because 

the appellant was a Lithuanian and 
A8 national subject to the Worker 
Registration Scheme, which was 
introduced in May 2004, for a 
duration of five years, and then 
extended, unlawfully, as it turns out, 
for a further two years from April 
2009 to April 2011. Evidence of what 
the claimant was doing during these 
years was missing. Thus, the appeal 
was dismissed.

What the tribunal didn’t consider, 
however, was the possibility that  
the claimant herself might have  
had worker status in her own right 
and retained it. That’s why I wrote 
“histories” at the beginning of the 
article, and not “history”. 

Things started to look up for our 
intrepid appellant when she  
appealed to the Upper Tribunal.

She got the assistance of a reputable 
and competent advice worker, and 
Judge Ward acknowledged this in  
the following words:

“This is one of those cases which 
eloquently demonstrate why there  
is sometimes no substitute for 
well-informed and diligent 
representation for claimants”.

The advice worker’s argument to  
the UT was that the tribunal had  
not made the necessary findings of 
fact as to whether she had retained 
worker status. Also, the DWP’s 
submission to the first-tier tribunal 
showed a substantial gap between 
the claimant’s work ending in 

February 2010 and her first claim for 
Jobseeker’s Allowance in April 2011.

What had she done in those months, 
in the way of work, or benefit claims?

Her representative produced evidence 
that the claimant had in fact been in 
receipt of JSA from 1st February 2010 
to 29th March 2011 and again from 
14th April 2011 until her claim for ESA 
in May 2015. 

And where did she get this evidence 
from?

The DWP, of course.

The record of her work and claims 
history proved that the appellant had 
retained worker status throughout 
the period at issue.

Judge Ward decided this case on  
9th July 2019 and commented:

“I should record my concern that  
the Department’s submission to  
the FtT provided partial and highly 
misleading information as to the 
claimant’s benefit claims after  
her employment ceased. If such 
information is provided as to  
matters which ought to be within  
the Department’s own knowledge, 
there is a real danger that it appears 
to the FtT to be authoritative. In fact, 
in the present case, it was nothing  
of the kind and there clearly was 
material remaining within the 
Department’s knowledge (for it  
was produced much later) that the 
claimant had had substantial periods 
on JSA in addition to those stated.”
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CPIP/2614/2018 – driving and 
walking: mobility activity 1
The appellant in this case had both physical and mental health 
problems affecting their ability to mobilise out of doors.

The Secretary of State, with whom 
the tribunal agreed, awarded 10 
points under Mobility Component 2 
(Moving Around) but no points under 
Mobility Activity 1 (Planning and 
following journeys). 

The appellant argued that he had 
chronic anxiety and depression and 
only felt safe outside his home when 
he was in his car. Beyond this, he had 
to know who he would meet at the 
start and end of the journey, when  
he wasn’t in his car.

The tribunal that heard the case 
upheld the supersession decision  

Does it start when the person  
leaves their front gate and walks to 
the car, and ends when they get out 
of the car and walk to their intended 
destination, say, the local launderette? 
Or does it start the moment they slam 
the car door on themselves, and end 
when they open it?

Hemingway says that even where  
the bulk of a journey may be 
accomplished by driving, there will 
always be small parts which will  
have to be accomplished on foot. 

Here, word for word, is exactly  
what Judge Hemingway said  
about the case:

“12 … as a matter of common sense, 
even where the bulk of a journey may 
be accomplished by driving, there 
must be at least relatively small  
parts of, I suppose, virtually every 
journey, which will be have to be 
accomplished by some other means. 
… It seems to me the tribunal was 
required to make findings as to the 
claimant’s ability [to] accomplish at 
least the starting leg and the final  
leg of that type of journey before 
reaching an overall view as to his 
ability to follow the route of a  
journey at all. Each case will turn 
upon its individual facts but it is not 
sufficient to simply say, as did this 
tribunal, that a claimant is able to 
follow the route of a journey merely 
because he is able to follow the bulk 
of it in his motor car.”

To read the decision in full:  
assets.publishing.service.gov.uk/
media/5d494baaed915d718e907efc/
CPIP_2614_2018-00.pdf

and found that the claimant was  
able to follow the route of unfamiliar 
journeys without another person  
by driving, even though he would  
not be able to do so by walking.

It went to the Upper Tribunal, and 
Judge Hemingway looked at the case.

What did he find wrong with it?

The issue for Hemingway was  
the question of where a journey  
starts and ends in the following 
circumstances, that is, where a 
person with mental health problems 
uses a car to get from A to B.  

Reduction from 
40% to 30% for 
Universal Credit 
deductions
From 16 October 2019, the 
maximum amount of 
deductions that can be taken 
from a Universal Credit award 
has been reduced from 40% to 
30% of the standard allowance. 

Although the guidance has been 
updated , it remains unclear 
whether the relevant legislative 
changes will be made, or 
whether the DWP will still have 
the option of applying a higher 
deduction in some cases. This is 
a developing issue – we will keep 
you informed of any updates!
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Two wages in one month… 
what happened next?
In our Winter bulletin, we reported on the Universal Credit 
assessment period inflexibility case. The aftermath of what 
has happened since the judgement has all got a bit messy and 
confusing, particularly when it comes to advising claimants on 
what they can do and whether they can challenge similar decisions.

To recap…

The case concerned four single 
working mothers, whose pay days  
fell near to the end of their UC 
monthly assessment period. In 
months where they were paid early 
(due to the normal pay day falling on 
a bank holiday or a weekend), they 
were treated as though they had 
earned twice as much money in that 
MAP and earned nothing in the next.  
This had a knock-on effect on their 
work allowances, not to mention the 
stress of severe cash flow problems.

On 11 January 2019, the High  
Court decided (in ([2019] EWHC 23 
(Admin))1 that the way the DWP 
assesses earned income in Universal 
Credit is unlawful, concluding that 
‘the amount of earned income of a 
claimant in respect of an assessment 
period is to be based on, but will  
not necessarily be the same as, the 
amount of earned income actually 
received in that assessment period. 
There will need to be an adjustment 
where, as in the present case, the 
claimants actually received two 
months’ salary in one assessment 
period but the combined salaries do 
not, in fact, constitute earned income 
in respect of the period of time 
included in that assessment period’. 

appeal should ultimately not succeed. 
On the CPAG website, there is an MR 
template that can be downloaded 
and used for claimants in this position 
cpag.org.uk/welfare-rights/legal-test-
cases/universal-credit-assessment-
period-inflexibility 

We will keep you updated with any 
more twists and turns as they arise!

What’s happened since…

Unsurprisingly, the DWP made an 
application to appeal this decision  
but it was refused by the High Court 
at a hearing on 26 February 2019.  
The DWP are now seeking permission 
to apply directly to the Court of 
Appeal and the case is ongoing. 

Where do clients stand while  
the DWP are trying to appeal?

Although the High Court decision 
stands and no stay has been sought, 
the DWP have said that ‘it is relying 
on powers in social security law 
which allow it to continue to apply 
the law as it stood before the High 
Court gave its ruling on 11 January, 
until the case is finally concluded... 
The Department therefore will  
not apply the judgement in any 
Mandatory Reconsiderations 
concerning the allocation of earnings 
for claimants coming within the 
scope of the judgement, although it 
also states that the details of such 
claims will be noted, so that, if 
necessary, adjustments may be made 
once the case is finally concluded2’.

In other words, although it won’t 
change things immediately, it is still 
worth putting in an MR for claimants 
in this position in case the DWP 

1  www.bailii.org/ew/cases/EWHC/Admin/2019/23.html
2  researchbriefings.files.parliament.uk/documents/CBP-8501/CBP-8501.pdf
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Housing Benefit Guidance 
Issued following the “Hockley” 
Judgement

There were two arguments put 
forward by the respondent against 
the policy, and on both points the 
respondent failed.

The first challenge related to the 
personal circumstances of the 
family. Two parents, two kids,  
three bedrooms. According to 
Regulation B13, only two bedrooms 
were required. Two bedrooms only, 
because the parents were not a 
couple where one of the couple 
cannot share a bedroom because  
of disability and neither of the 
children was a child who cannot 
share a bedroom for the same 
reason. Nor were the two children 
aged under sixteen, but over ten, 
and of different sex. They were the 
same sex, both under sixteen, and 
therefore expected to share.

An argument was advanced that  
the property was exceptionally small 
and the rooms awkwardly shaped, 

let’s say because it was an end of 
terrace house squeezed in between  
a property on one side (itself slotted 
into the claimant’s property on an 
interlocking L-shaped plan) and an 
ancient right of way on the other, 
running diagonally against the side 
wall. For this reason the children 
could not, in practice, share these 
small and awkwardly shaped rooms.

The Court of Appeal on this point 
found in favour of the Department, 
concluding that “the word “bedroom” 
should be interpreted as meaning  
a room capable of being used as  
a bedroom by any of the listed 
categories and not a room capable  
of being used as a bedroom by a 
particular claimant”.

The second argument the respondent 
advanced was that, as two children  
of different sexes over the age of  
ten would not be expected to share, 
this difference in treatment 
amounted to discrimination.

This second argument was  
rejected on two grounds. An earlier 
decision in Carmichael had already 
established that the legislation 
relating to the spare room subsidy 
was compatible with the European 
Court of Human rights and thus 
lawful and non-discriminatory. 
Furthermore, it can’t become 
discriminatory when applied to a 
particular family where mitigation  
is available through Discretionary 
Housing Payments. 

Overall, this is a decision that 
confirms recent trends in the 
evolution of bedroom tax caselaw. 

For more info: www.gov.uk/
government/publications/housing-
benefit-urgent-bulletins-2019/
court-of-appeal-judgment-the-
secretary-of-state-for-work-and-
pensions-v-hockley-1-and-nuneaton-
and-bedworth-borough-council-2

The “Hockley” judgement was handed down at the Court of Appeal 
on 24th June 2019. The case challenged the size criteria in Regulation 
B13 of the Housing Benefit Regulations 2006, that is, the removal of 
the spare room subsidy policy, otherwise known as the bedroom tax.


