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Deductions from Universal  
Credit causes hardship for many
This is the rather distressing conclusion anyone might 
reasonably come to on examining figures revealed by DWP 
Minister Alok Sharma, in response to a written question in 
parliament on Universal Credit deductions.

For example, 57 per cent of UC  
full service claims had a deduction 
applied in February 2019. Most of 
them were tax credit overpayments. 
In addition, Alok Sharma also 
confirmed that out of a total of 
840,000 UC claims where there  
was a deduction, nearly half had 
deductions above 20 per cent of  
the standard allowance. 28 per  
cent had deductions between  
31 and 40 per cent.

The figures were revealed on  
5th June 2019, and on the following  
day in Westminster Hall a debate 

took place between MP’s  
on Universal Credit  

and Debt.

Here’s a comment by Work and 
Pensions Select Committee  
member Ruth George:

“…evidence from people who say that 
it is not just the amount of money 
they have on universal credit, but 
their powerlessness against a system 
that takes deductions seemingly at 
random and with no recourse to 
justice that leaves them feeling 
absolutely hopeless and in despair”

Further statistics published by the 
DWP in late June 2019 demonstrate 
the worrying scale of the issue. 
Almost £95 million in tax credit 
overpayments were recovered  
from UC claimants in 2018/19. 

Furthermore, more than £1 billion  
in tax credits and other benefits 

debts are still owed by UC 
claimants. It appears that 
at the point of migration 

from legacy benefits to UC, 
benefits and tax credit 

overpayments, some of them 
dormant and many years old, 

awake from their slumber, the 
very reverse of a sleeping beauty, 

keeping worried UC claimants 
awake not just through the day, 

but through the night as well.

What strategies can the advice  
sector offer UC claimants with 
deductions from their awards?

Again, Ruth George’s words are  
a fair starting point:

“…To anyone who is watching who is 
suffering under Universal Credit and 
the deductions that are being made,  
I say this: get advice, challenge those 
deductions, and come and see your MP 
about them. Let us get them sorted.”

Overpayments of Tax Credits, on 
migration to Universal Credit, are 
treated as overpayments of UC. 
Thenceforth, they are subject to  
the draconian rules on recovery  
of overpayments under UC, that is, 
recovery, irrespective of cause.

Three possibilities arise out of this 
situation: dispute the Tax Credit 
overpayment pre-migration, as 
guidance states that debts are only 
transferred when they are not subject 
to ongoing disputes or appeals; 
re-negotiate the recovery rate  
with the DWP’s Debt Management;  
or request that the DWP use its  
discretion not to recover the 
overpayment.
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Latest appeal statistics
The latest appeal statistics from the Ministry of 
Justice give some reward and encouragement 
to the efforts of representatives and their 
clients across the country.

The figures relate to the period 
January to March 2019. During this 
period 53,000 social security appeals 
were heard, with 79% of these being 
cleared at hearing.

The good news relates to a general 
trend: the average success rate 
across all benefit appeals increased 
from 66% to 70% compared to the 
same period last year.

The most significant statistic  
relates to Universal Credit.  
The overturn rate for January to 
March 2018 was a surprisingly low 
47%. For the most recent quarter,  
the rate has increased by 16% to 63%.

What might these statistics tell  
us? There may well have been  
an increase in the competence  
of representatives on two fronts:  
in their long-acquired skills for those 
older, more established benefits such 
as ESA and DLA, and, more notably,  
in a new skill-set for a still far-from-
fully-formed Universal Credit.  
The percentage increase suggests 
advisers are quick on the ball, like 
England’s women’s football team.

The number of cases that remain 
outstanding, that is, still to be heard, 
has gradually fallen since late 2017. 
This, together with the statistics 
above might show an increased 
accessibility and efficiency at Her 
Majesty’s Courts and Tribunal Service.

Or maybe citizens affected by benefit 
decisions are becoming increasingly 
assertive and vocal in enforcing their 
rights. In respect of Universal Credit, 

this is especially creditable, 
given a recent 

report on the 
poor quality of 
the information 

provided to 
claimants in 
connection with 

their award. 

When these figures are sorted into 
benefit type, the good news gets  
even better.

For ESA the overturn rate went up 4% 
to 74% compared to the same period 
last year. For PIP the overturn rate 
went up 3% to 74% from 71%. For 
DLA the overturn rate was 8% lower, 
at 66%, but even so, there was a 3% 
increase in the overturn rate from 
63% for the same period last year.

Two-child limit –  
the challenge 
goes on
On 16 April 2019 the Court of 
Appeal upheld a decision of the 
High Court that the two-child 
limit is not incompatible with 
Articles 8 (respect for private 
and family life), 12 (right to 
marry and found a family) or  
14 (non-discrimination) of the 
European Convention on 
Human Rights. The claimants 
were lone parents with the 
two-child element limit applied 
to their Child Tax Credit awards.

Whilst accepting that women 
and larger families were more 
adversely affected, the Court 
considered that the different 
treatment was justified in  
terms of the government’s 
stated aims, in particular, that 
of reducing public expenditure. 
The policy was enacted by 
parliament with awareness of 
the impact of the change and a 
court cannot properly conclude 
that the different treatment is 
manifestly disproportionate to 
the legitimate aim.

Child Poverty Action Group state 
that they are seeking leave to 
appeal to the Supreme Court.
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Mixed aged couples: scenarios
Hopefully you are all aware by now that from 15th May 2019, it has 
not been possible to make a new claim for Housing Benefit or Pension 
Credit if you are a member of a mixed age couple – where one 
partner is below pension age and one partner is above pension age.

Although the rules may seem 
straightforward on the surface, 
attempting to apply them to real life 
scenarios is far from simple. We have 
compiled a list of the most common 
situations you might come across and 
the main problem areas to watch out 
for to help you grasp the application 
of the rules.

Existing Housing Benefit and/
or Pension Credit claimants
Mixed age couples who were in 
receipt of Pension Credit and/or 
Housing Benefit on 14th May can 
continue to receive it. Provided that 
they have been continuously in 
receipt of either Pension Credit or 
Housing Benefit as the same couple 
since before the 15th May, they are 
also able to make a new claim for 
either PC or HB after the 15th May. 

eg. Fred 70, and Lorna, 60 receive 
Pension Credit and Housing Benefit. 
On 1st June 2019, they move to a 

Please note that the 
interpretation of some parts 
of the mixed age couple rules 
are still being digested, with 
different commentators 
reaching different conclusions 
about the impact. We will 
update you with any changes 
to the information below as 
things become clearer.

new local authority area. As their 
Pension Credit claim is continuous, 
they can make a new claim for 
Housing Benefit from their new  
local authority. 

This protection only applies if the 
claims are continuous and apply to 
the same mixed age couple. In the 
following situations, the protection 
would cease and Pension Credit and/
or Housing Benefit claims would end:

  if the couple separate – the older 
member would be able to remain 
on Pension Credit and/or Housing 
Benefit and the younger member 
would be directed to claim 
Universal Credit 

  if a single pensioner forms a  
new mixed aged couple

  if there is a gap in the claim for 
Housing Benefit or Pension Credit 
– eg. excess income ends an 
award (even if the same mixed 
aged couple subsequently try to 
reclaim) or the couple have an 
absence out of the country for 
more than 4 weeks (even if the 
same mixed age couple try to 
reclaim on their return).

Backdated claims
It is possible to apply a three month 
backdate to a claim for Pension  
Credit and/or Housing Benefit if the 
conditions for entitlement were met 
on the earlier date. This means that  
if a mixed aged couple would have 

been entitled on 14th May, they 
were a couple on that date and have 
remained so, they are able to make 
a claim for Pension Credit or Housing 
Benefit up to the 13th August 2019. 
If successful, then the protections 
described above would apply. 

Ageing into mixed age status
The new rules do not just affect 
current mixed aged couples; they 
will also affect couples who are 
currently both working age when 
the older member turns pension 
age. Whether the couple can stay  
on Housing Benefit or whether they 
will be directed to Universal Credit 
depends on a number of factors, 
outlined below.

Mixed aged couple 
in receipt of HB only
When a working age couple in 
receipt of Housing Benefit only  
turn into a mixed age couple after 
15th May, the Housing Benefit 
award will end, and the couple  
will be directed to claim Universal 
Credit for help with housing costs. 

If the Housing Benefit award 
includes the severe disability 
premium, then the couple will  
be able to remain on Housing 
Benefit and make new claims  
for/or remain entitled to any  
other relevant legacy benefits. 
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Mixed aged couple in  
receipt of Housing Benefit  
and Income Support/income-
based Jobseeker’s Allowance 
or income-related 
Employment and  
Support Allowance
There are two different scenarios 
here:

Younger partner is the IS/ibJSA/
irESA claimant

If the younger partner is the claimant 
of the DWP administered legacy 
benefit, then the couple can remain 
on Housing Benefit and the legacy 
benefit until both claimants have 
reached pension age. The pensioner 
premium may then become payable 
within the legacy benefit, subject to 
the normal rules of entitlement. 

Older partner is the IS/ibJSA/irESA 
claimant

If it is the older partner who is the 
claimant for the DWP administered 
legacy benefit, then when they 
become a mixed aged couple, the 
Housing Benefit award and other 
legacy benefit award will both end, 
and the couple will be signposted to 
Universal Credit. 

Older partner is the IS/ibJSA/irESA 
claimant and the severe disability 
premium is included

If the older partner is the claimant of 
the DWP administered legacy benefit 
and is also in receipt of the severe 
disability premium (or has been in the 
last month), the couple will be able to 
remain on their existing benefits until 
both members have reached pension 
age provided there is no relevant 
change of circumstances. 

Issues to be aware of
If the information given so far has 
already made you want to sit quietly 
in a dark room, then we suggest you 
stop reading now. 

Universal Credit for  
a mixed age couple

Pension Credit and Universal Credit 
are very different benefits and if a 
mixed age couple find themselves 
moving from Pension Credit onto 
Universal Credit, there are some 
significant differences that they  
will need to be aware of.

Conditionality: under Pension Credit, 
neither the claimant nor their partner 
has any conditionality attached to 
their claim. Under Universal Credit, 
the pension age partner will not  
have to fulfil any work-related 
requirements, but the working age 
partner may have to seek work 
depending on their circumstances. 

Capital: Pension Credit does not  
have an upper capital limit (although 
capital over £10,000 is treated as 
producing a deemed income of £1  
a week for every £500 or part £500). 
Universal Credit has an upper capital 
limit of £16,000 – if you have capital 
over this you are not entitled. 

Bedroom tax and benefit cap: 
Pension age housing benefit 
claimants are exempt from the 
bedroom tax and the benefit cap, 
however the same protection does 
not apply to mixed aged couples 
claiming Universal Credit, or to mixed 
age couples who have been able to 
make new claims for legacy benefits 
or stay on their existing awards due 
to being in receipt of the severe 
disability premium. 

Council Tax: Council Tax Support is 
calculated under either working age 
rules or pension age rules – mixed 
aged couples on Universal Credit will 
have their council tax support 
calculated under the working age 
rules, which are less generous. 

Transition from irESA to UC: If the 
older member of the couple has been 
in receipt of income-related 
Employment and Support Allowance 
and has been receiving either the 
work-related activity component or 
the support component, there is 
nothing in the regulations to allow 
these components to automatically 
transfer over to the Universal Credit 
claim (existing transitional protection 
only applies where you were in 
receipt of either component on the 
day that you make a claim for 
Universal Credit). The only way round 
this issue would be for couples in this 
position to make a claim for Universal 
Credit before the irESA award 
terminates. 

For more information:
DWP Guidance

DMG Memo 07/19

HB Circular

A3/2019 and A9/2019

Regulations

Welfare Reform Act 2012 
(Commencement No. 31 and 
Savings and Transitional 
Provisions and Commencement 
No. 21 and 23 Transitional and 
Transitory provisions 
(Amendment)) Order 2019 

Welfare Reform Act 2012 
(Commencement No. 31  
and Savings and Transitional 
Provisions (Amendment))  
Order 2019 
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Child Poverty Action Group 
projects and support
CPAG Early Warning System
www.cpag.org.uk/content/ 
judicial-review-project

Child Poverty Action Group (CPAG) 
operate this system to gather 
information about the impact of 
welfare reform, including the 
introduction of Universal Credit,  
the benefit cap and two-child  
limit. They use this to guide their 
information, advice and policy work. 

Information and anonymous case 
studies are being collected from:

  Frontline workers, including 
welfare rights workers, housing 
officers and Early Years staff. 
Frontline workers submit evidence 
using their EWS reporting form.

  CPAG’s telephone and email 
advice service for advisers,  
training and events.

Currently they are particularly 
interested in hearing about UC  
cases relating to: tailoring of  
claimant commitment, the lower 
standard allowance for young 
parents, the level of deductions  
and managed migration.

CPAG Judicial Review Project
www.cpag.org.uk/content/ 
judicial-review-project

Judicial Review may not be 
something that you feel is part  
of your role, but it may be the only 
remedy, for example dealing with 
cases of delay, poor administration, 
use of discretion, and can be used to 
challenge the legality of the law. At 
the initial stage there is no legal cost 
and it may be the quickest way to 
achieve a positive response. CPAG’s 
Judicial Review project has been set 
up to help welfare rights advisers  
with the Judicial Review process. 
Their website has information about 
Judicial Review, practical information 
about the process and links to  
pre-action template letters in 
common areas of difficulty.

Currently they are particularly 
interested in hearing about UC  
cases relating to: tailoring of  
claimant commitment, the lower 
standard allowance for young 
parents, the level of deductions  
and managed migration.

CPAG Upper Tribunal 
Assistance Project
www.cpag.org.uk/upper- 
tribunal-assistance-project

CPAG can provide advice and 
assistance to advisers and support 
workers helping claimants to 
challenge tribunal decisions in 
welfare benefit and tax credit cases. 
You are eligible to access the service 
if you are an adviser or support 
worker working to provide free advice 
and assistance to benefit or tax credit 
claimants living in England or Wales.

The support provided includes:

  Advice on procedure and merits  
of cases;

  Drafting applications for 
permission to appeal;

  In some cases, taking on referral 
to CPAG for advocacy in the Upper 
Tribunal.

They can correspond with you about 
the case via email and telephone and 
can review the tribunal papers.

In order to access the service, 
please fill in the online referral 
form. This will generate an email 
to CPAG who will get back to you 
within three working days of the 
referral.

Please be aware before 
accessing the service of any 
deadlines that apply in the case.
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Terminal illness rules – 
changes to the guidance
There is, undoubtedly, a 
move toward removing 
the six-month time limit 
for claiming benefits 
under special rules.

In April 2018, the Scottish Government 
announced its intention to remove the 
time limit, and in July 2018 a Bill 
proposing its removal received a first 
reading in the Commons. 

The Government blocked the progress 
of the Bill, and in March 2019 Frank 
Field wrote a letter to the Minister  
for Disabled People, Health and Work, 
Sarah Newton, saying that he was 
perplexed by the DWP’s refusal to 
accept his Committee’s proposal that 

the Special Rules for Terminal Illness 
(SRTI) be amended so as to require 
claimants only to provide evidence 
that they had a terminal illness that 
is likely to cause their death – but 
without the requirement that it be 
likely within six months.

Thomas Hardy had some melancholy 
moments, especially in his later life 
and novels. I recall one observation 
the narrator made, probably in  

“Tess of the D’Urbervilles”, that while 
most of us know our birthday, none  
of us will ever know our deathday.

“Tess” was published 130 years ago. 
And yet despite medical advances,  
we know no more now than we  
did then. This is what, in effect, the 
Work and Pensions Committee said 
on 30th April 2019 when it observed 
in a request issued to the DWP 

concerning the 
SRTI: “But – as 
anyone with 
experience of 
terminal illness 
knows – medical 
professionals 
can never offer 
much certainty 
about the time 
that may be  
left to someone 
dying from a 
terminal illness.”

Ridding the 
regulations  
on terminal 
illness of that 
six-month rule 
has been the 
aim of the  
Social Security 

Upper Tribunal Project
Central England Law Centre has received funding 
from the Legal Aid Agency to provide legal advice 
and representation for applications and appeals  
to the Upper Tribunal. They can take cases from 
England and Wales. 

To refer a client contact Jennie Bailey on:  
Tel: 0300 365 3030 
Email: Jennie.Bailey@centralenglandlc.org.uk

You will need to provide the client’s details.  
Central England Law Centre will then contact the 
client to arrange authority to act on their behalf 
and request a statement of reasons if one is not 
already available. 

To qualify for help with an appeal the client should 
qualify for legal aid, however if they do not qualify 
then legal advice will still be offered and if there is 
merit then the case may still be taken forward. 

Advisory Committee and other 
groups and organisations since the 
Scottish Government announced its 
forward-thinking policy in April 2018.

Most recently, the All Party 
Parliamentary Group for Terminal 
Illness found that the current  
legal definition for terminal illness  
is unfit for purpose. The UK 
Government should follow the 
Scottish Government and remove  
the “arbitrary and outdated”  
six month time limit.

What’s been achieved so far?

The Government updated its 
guidance to clinicians on terminal 
illness on 24th April 2019.

The guidance now says, a little  
more suggestively:

You should complete the form 
promptly if you believe that your 
patient meets the special rules  
criteria, namely:

  They have a progressive disease 
and, as a consequence of that 
disease

  You would not be surprised if  
your patient were to die within  
6 months

The special rules criteria do not  
just apply to patients with cancer.

As an example, they may also apply to 
severe, life-limiting cardiorespiratory 
and neurological conditions (this is 
not an exhaustive list).

On 11th July Amber Rudd, taking 
note of the views outlined above, 
announced that the terminal illness 
policy was being reviewed.
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CE/870/2018, CE/871/2018 
and C/E874/2018 – averaging 
fluctuating earnings under 
ESA permitted work rules
On several occasions during my career as a welfare 
rights worker I’ve gotten into a right funk about 
zero-hours contracts and fluctuating earnings.

I mean, for a start, over what  
period of time do you average  
out the earnings?

In the three cases discussed here,  
the earnings relate more specifically 
to the rules on permitted work for 
Employment and Support Allowance.

Part-time work, a zero-hours contract, 
with earnings that fluctuated from 
week to week. That, basically, was  
the now not-so-unusual situation. 
Over the first couple of months,  
the claimant remained within the 
permitted work rules. But then, as a 
result of the enthusiasm they showed 
in the workplace, they got more hours, 
and went over the earnings limit. 

The DWP superseded her award  
of ESA for several periods, as her 
earnings exceeded the permitted 
work weekly earnings limit. But the 
crucial thing the Department did  
was to average the earnings over a 
period of approximately six months. 
Their decision generated several 
overpayments amounting to £7,000.

A first-tier tribunal dismissed the 
claimant’s appeals, saying that it 
could not see beyond the nose  
of regulation 45 of the 2008 ESA 
Regulations for a fairer way of  
doing things.

Regulation 45 of the ESA Regs.  
What does that say, exactly?

Well, that question formed an 
integral part of Judge Wikeley’s 
reasoning at the Upper Tribunal.

“Don’t stop here!” is what regulation 
45(8) says, basically, and with a short 
hop, skip, and jump Judge Wikeley 
got himself from regulation 45(8) to 
regulation 94(6) via regulation 88.

Regulation 45(8) deals with time,  
not money. It provides a method of 
averaging out hours, not earnings. 
But it uses a similar formula –  
a five-week formula for fluctuating 
hours. So, if this regulation is 
concerned with periods of time,  
it can’t be used for earnings.

Wikeley then moves onto  
regulation 88 of the ESA Regulations. 
The heading for this regulation is: 
Calculation of income which  
consists of earnings of participants 
in exempt work. It specifically refers 
the interested reader to regulation 
94(6). This regulation has a formula 
for averaging earnings similar to that  
in 45(8) – the five week formula.

The default position when getting a 
weekly average earnings figure where 
there is no recognizable work cycle is 

to assess earnings over a period of 
five weeks. This five week period is  
a rolling average… that is, five weeks, 
then five weeks, then five weeks,  
and so on and so on.

The effect on this particular 
appellant’s case was that Judge 
Wikeley re-made the decisions  
and remitted the matter of the 
overpayments to the Secretary  
of State for re-determination. As a 
result, the appellant increased the 
number of weeks of ESA entitlement 
on Wikeley’s interpretation of the  
law from 32 to 45, and reduced the 
amount of her overpayment.

Averaging Fluctuating Earnings
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CPIP/1917/2019 – putting 
the cart before the horse
In deciding this 
particular case a  
first-tier tribunal got its 
procedures in the wrong 
order. It put, as they 
say, the cart before the 
horse. And the wrong 
order amounted to an 
error of law.

Judge Jacobs sent it back downstairs, 
to be re-heard by a first-tier tribunal.

Substance and procedure. The initial 
first-tier tribunal could well have  
made a perfectly balanced decision in 
relation to entitlement to PIP (it didn’t, 
as it happens), but if the procedure is 
wrong, the appellant gets a second 
hearing, on procedural grounds alone.

Judge Jacobs determined that the 
issue before him was whether the 
tribunal was correct in its approach  
to grounds for supersession of the 
claimant’s original PIP award.

Original PIP award: standard rate  
for both components. Award comes  
up for renewal. Tribunal decides no 
entitlement to either component.

In this respect, the tribunal said:  
“The previous decision maker 
awarded 8 points for cooking. At the 
most recent assessment the Health 
Professional found in their opinion 
that she could prepare food and that 
conclusion was reached on the basis 
of the Health Professional’s physical 
and mental assessment. That, in the 
tribunal’s opinion, was sufficient to 
establish a change of circumstances”

No no no! That was not sufficient to 
establish a change of circumstances. 
It’s like abrogating part of the 
decision-making process to a health 
care professional. I thought that issue 
had been buried years ago, in the 

“Moule” case.

Here’s how Judge Jacobs explained it: 
“It is not possible to find a ground for 
supersession before the tribunal has 
embarked on the analysis of 
evidence and made its finding of 
fact... it decided that there was a 
ground for supersession before it 
reached that stage”.

The tribunal decided  
there was a ground for  
supersession because  
(a) it believed that  

there was evidence before the health 
care professional that there had been 
a supersession, or (b) believed that 
the health care professional had 
found that there was a supersession.

In answer to (a), Judge Jacobs 
decided that a possible change of 
circumstances is not a ground for 
supersession – there has to have 
been one. And in answer to (b),  
and most pointedly, the health care 
professional’s opinion could not be  
a change of circumstances, only  
the claimant’s physical and mental 
condition was relevant to that.

The proper order of events for the 
tribunal, according to Judge Jacobs, 
was (a) assess the evidence; (b) make 
its findings of fact; (c) decide on the 
basis of those findings whether there 
was a ground to supersede the 
decision making the award; and  
if there was, (d) decide what the 
claimant’s proper entitlement was.
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CE/1882/2018 –  
When is a full-time course 
not a full-time course?
In this case, the claimant had completed two years 
of his degree course and then taken an agreed break 
due to his ill health. He had agreed with his university 
that he would intermit for a full academic year.

During this break, he claimed ESA  
and his claim was rejected as he was 
found to be receiving education. He 
did not qualify for PIP and therefore 
would only be eligible for ESA if it was 
agreed that he was not in education 
during the academic year.

He argued, and the First-tier Tribunal 
agreed with his argument, that his 
course was modular. The First-tier 
Tribunal, however, then proceeded to 
apply rules for non-modular courses, 
hence erring in law and leading to an 
appeal to the Upper Tribunal.

What is interesting in this case, 
though, is not the decision of the 
Upper Tribunal to allow the appeal 
and find in the claimant’s favour. It is 
the agreement by all that a student 
on a standard degree, following a 

standard academic year can be  
found to be on a modular course.

A student on a full-time, standard 
degree course would normally be 
considered to be receiving education 
from the first day of the course until 
the last day of the course or such 
earlier date (if any) as that person 
finally abandons it or is dismissed 
from it. This includes any period of  
ill health where the student is due  
to return to the course. If it is an 
agreed break, a student can make  
a claim for certain out-of-work 
benefits while they wait to return  
to their course as long as they do  
not receive any student support.

In this case, it was found that a  
year of study could amount to ‘part’ 
of a modular course; a decision which 

was supported by the evidence from 
the university that the claimant 
‘was not enrolled on the course 
and did not have to undertake  
any modules’ during the period  
he claimed ESA (the 17/18 

academic year).

This decision 
means that 
the claimant’s 
education is 

considered 
under the more 

generous rules for modular courses  
in regulation 17(1)(a) of the ESA 
Regulations 2008 rather than the 
more restrictive non-modular ones 
outlined in regulation 17(1)(b).

To illustrate the difference, here is  
the regulation in its glorious entirety:

17. —

(1)  For the purposes of the definition 
of “education” in regulation 14,  
a person is to be regarded as 
undertaking a course of study —

  (a)  subject to paragraph (2), in the 
case of a person undertaking a 
part of a modular course that 
would be a course of study for 
the purposes of these 
Regulations, for the period 
beginning on the day on which 
that part of the course starts 
and ending —

   (i)  on the last day on which the 
person is registered with the 
educational establishment 
as attending or undertaking 
that part as a full-time 
course of study; or

   (ii)  on such earlier date (if  
any) as the person finally 
abandons the course or  
is dismissed from it;
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  (b)  in any other case, throughout 
the period beginning on the 
date on which the person 
starts undertaking the course 
and ending on the last day of 
the course or on such earlier 
date (if any) as the person 
finally abandons it or is 
dismissed from it.

(2)  For the purpose of sub-paragraph 
(a) of paragraph (1), the period 
referred to in that sub-paragraph 
includes —

 (a)   where a person has failed 
examinations or has failed to 
successfully complete a 
module relating to a period 
when the person was 
attending or undertaking a 
part of the course as a course 
of study, any period in respect 
of which the person attends or 
undertakes the course for the 
purpose of retaking those 
examinations or that module;

 (b)  any period of vacation within 
the period specified in that 
paragraph or immediately 
following that period except 
where the person has 
registered with the educational 
establishment to attend or 
undertake the final module in 
the course and the vacation 
immediately follows the last 
day on which the person is 
required to attend or undertake 
the course.

(3)  In paragraph (1), “modular 
course” means a course of  
study which consists of two or 
more modules, the successful 
completion of a specified number 
of which is required before a 
person is considered by the 
educational establishment to  
have completed the course. 

Policy Change to 
Support for Mortgage 
Interest Loans
It’s been just over a year since the 
replacement of Support for Mortgage 
Interest (SMI) payments for owner-
occupier housing costs with recoupable 
loans. The change to the rules came 
into effect on 6th April 2018.

The operation of the loan scheme 
during this time has thrown up 
some issues that have required 
intervention from the DWP.

The original scheme made the 
loan repayable on sale or transfer 
of the old property and a further 
loan had to be applied for on the 
new property.

This requirement has  
inhibited claimants in certain 
circumstances moving from  
one property to another.

The policy change now means 
that claimants will be able to 
request that their loan balance 
be transferred to their new  
home when they move.

Two categories of claimant 
should specifically benefit  
from the change.

The first are those looking to 
move home in order to secure 
better employment. And if the 
work is that well paid, they may 
not require the loan anyway.

The second group of claimants 
who should benefit are those who 
move into a new property due to 
a disability or health condition. 
They will continue to receive 
uninterrupted support towards 
their mortgage payments.

The ability to transfer an SMI loan 
balance will also apply to those 
who have previously received SMI 
help via a loan but are no longer 
claiming benefits.
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New Guidance Published on the 
Past Presence Test for Disability 
and Carer’s Benefits
New guidance has been published by the DWP in connection 
with the past presence test for disability benefits.

Before launching into the story of  
why the guidance became necessary, 
let’s look at the basic residence rules.

For AA, DLA (care component only), 
PIP and CA, you must 

  Be present in Great Britain at  
the time of your claim

  Have been present in GB for  
at least 104 weeks in the last  
156 weeks

  Be habitually resident in the 
common travel area.

There is, however, a way for you to 
get round the second requirement, 
that is, the “past presence test”. 

In order to do this, you have to  
pass another test. 

In this second test, you must 
demonstrate three things: that  
you are (a) habitually resident in 
Great Britain, (b) covered by the  
EU co-ordination rules, and (c) you 
have a “genuine and sufficient link” 
to the UK.

Albeit very interesting in itself,  
I’ll be brief about co-ordination 
coverage, so that we can move 
quickly onto the GSL test – of whether 
a claimant has a “genuine and 
sufficient link” to the UK, because 
that’s what the new guidance is all 
about. For example, I won’t go into 

the situation where you claim a 
disability benefit in another EEA state 
because, in the long run, (a) it is a bit 
out of the way, and (b) guess where 
an exploration of the rules for that 
situation leads us?

Straight to the GSL test! – which  
is what we are going to deal with 
anyway, only we are approaching  
it from a more relevant angle.  
More relevant, that is, to the  
needs of our advisers.

And as for the relation between  
the habitual residence test and  
the GSL test... more of that later.

The usual way to get yourself covered 
by the co-ordination rules is if you 
reside in an EEA state and you have 
been “subject to the legislation of 
one or more member states”. You 
must also be an EEA national, or a 
refugee, or a stateless person, or a 
family member of one of the above.

So. Let’s say it’s a cold and rainy  
day, as it so often is in Britain,  
but you’ve got the umbrella of the 
co-ordination rules to protect you 
thus far, and you are almost home. 
You are approaching the raison d’etre 
of this article: how to pass the past 
presence test, with flying colours. 

The new guidance on the past 
presence test arose as a result  
of a Court of Appeal case –  

Kavanagh and Anor v Secretary  
of State for Work and Pensions. 
Amongst many other complicated 
issues, there arose the question of 
what was actually meant by a 

“genuine and sufficient link”.

A first-tier tribunal decided that it 
meant a genuine and sufficient link  
to the UK social security system.

In the Kavanagh case, the Court of 
Appeal rejected this, stating that it’s 
meaning was much broader. It meant 
a link to the UK, not just the UK’s 
social security system.

The Court of Appeal made its decision 
in early March 2019 and the guidance 
came out in late May. The key part of 
the guidance in this respect goes as 
follows “The CoA found that it is 
equally clear that, in assessing 
whether such a GSL is established, 
objective evidence to prove the link  
is plainly critical but evidence of the 
motives intentions and expectations 
of the applicant should be taken into 
account if they are relevant to proof  
of the link and are convincing.”

But what about the question of  
the relationship between habitual 
residence and a genuine link to the 
UK that I left dangling in mid-article?

They certainly remain two distinct 
tests, but many facts relevant to one 
should remain cogent for the other. 
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Help to claim:  
backdating controversy
Since April 2019, Citizens Advice has been 
providing the Help to Claim service – offering 
support for Universal Credit claimants from 
their application through to their first payment1.

Since the outset, there has been 
debate locally and nationally about 
whether a Universal Credit claim 
could be backdated to the date that 
the claimant first contacts their local 
bureau. The argument has focused 
on the provision for the date of 
claim to be the date the claimant 
asked for assistance in the following 
regulation, and, in particular, on the 
legal meaning of ‘appropriate office’  
and ‘person providing services’:

“In the case of a claim made  
by means of an electronic 
communication in accordance with 
regulation 8(1), where the claimant 
receives assistance at home or at 
an appropriate office from the 
Secretary of State, or a person 
providing services to the Secretary 
of State, which is provided for the 
purpose of enabling that person to 
make a claim, [the date of claim is] 
the date of first notification of a 
need for such assistance2.”

On May 8th, NAWRA wrote to the 
Secretary for Work and Pensions 
asking for urgent clarification of the 
DWP’s position on this issue3, and on 
18th June, they (finally) received a 
response4. The DWP believe that the 
Help to Claim service does not come 
under the definition of a ‘person 
providing services’ because it is grant 
funded – ‘The provision of services 
generally requires a contractual 
relationship, therefore any grant 
arrangements, whether provided by 
Citizens Advice or any other such 
organisation, do not fall within the 
definition of regulation 10(1)(b)’.

The letter goes on to argue that 
backdating in this situation is not 
required because claimants are ‘able 
to access immediate support to make 
their claim in a timely manner’. It is 
difficult to reconcile this statement 
with the availability of appointments 
across York and North Yorkshire,  
the problems faced by clients in  
rural areas, transport difficulties and 
quick and appropriate signposting.

CPAG are planning to challenge  
the DWP’s interpretation of this 
regulation, and have asked for 
advisers to get in touch if they  
have a client who meets all the 
following criteria:

a)  the client requested help from  
the Help To Claim service

b)  the claimant received assistance 
from an Help To Claim service 
based in a Jobcentre Plus

c)  the date of claim for UC is later 
than the date on which Help To 
Claim assistance was requested

1 https://www.citizensadvice.org.uk/helptoclaim/
2  Regulation 10(1)(b) of the Universal Credit, Personal Independence Payment, Jobseeker’s Allowance and Employment and Support Allowance 

(Claims and Payments) Regulations 2013 
3 http://www.nawra.org.uk/wordpress/wordpress/wp-content/uploads/2019/05/NAWRA-letter-to-Amber-Rudd-8-May-2019.pdf 
4 http://www.nawra.org.uk/wordpress/wordpress/wp-content/uploads/2019/05/Help-to-Claim-reply-13-June-2019.pdf 

Please get in touch with  
them directly using this form: 
childpovertyactiongroup.wufoo.
com/forms/mm9gljs1y473wp 
(and let us know too!).
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The Department for Work and 
Pensions and Explicit Consent 
in Universal Credit
What has the Information Commissioner’s Office got to say 
about the DWP and explicit consent? And, at the end of the 
day, does it matter what the Office says?

The ICO has grown from a small 
organization of ten people in 1984  
to one that currently has more than 
500 staff based in offices across  
the country. It has overseen two  
Data Protection Acts, as well as the 
Freedom of Information Act in 2000. 
Its mission is “to uphold information 
rights in the public interest, 
promoting openness by public bodies 
and data privacy for individuals”.

So, you could say the opinion  
of the Office has some clout.

In April 2019 it published a  
report on the DWP’s consent  
policy and guidance in response  
to a complaint made to the ICO by  
a group of advice charities about  
the operation of the policy.

On a general level, the ICO observed 
two things: the DWP’s approach to 
consent for representatives was 

“unduly restrictive and... we are  
not satisfied that the DWP’s current 
approach constitutes data protection 
by design and by default...”

Furthermore, and of greater concern 
to the advice sector, the report stated 
that “people are at risk of significant 
prejudice as a result of excessive  
time being spent by DWP staff, 
representatives and individuals 
resolving authorities to act.”  

Contact which has been  
legitimately authorized has  
been refused by the DWP.

On a practical level, the ICO 
considered “the short time limits 
imposed by the DWP’s policy to be 
disproportionately restrictive, likely 
to be prejudicial to both vulnerable 
people and the representative 
process as a whole and have 
recommended that these time  
limit restrictions to consent be 
revised urgently”.

The reason the ICO said this in  
April 2019 is because at that time  
the consent for representatives to  
act on a Universal Credit claim  
lasted a maximum of 8 weeks.

The ICO made it clear that while  
it was making suggestions on the 
issue of consent, it was not actively 
seeking a written response from the 
DWP, just some re-assurance that  
it was listening.

Some form of re-assurance was 
subsequently given on June 10th 
2019 when the DWP confirmed that  
it was continuing to explore options 
for improving the processes of explicit 
consent in Universal Credit.

In a direct response to the ICO report, 
Amber Rudd said “The Department 
has noted the decision from the  
ICO and officials are working closely 
with our Data Protection Officers in 
response to the ICO’s comments to 
explore options for improving the 
process of explicit consent in relation 
to Universal Credit”.

As for implicit consent – the form of 
consent most effective for claimants 
and their representatives – Amber 
Rudd also stated that “although 
Universal Credit begins from a 
position of explicit consent, it is very 
clear that there are exceptions to 
this, especially when it is in the best 
interests of the public or where it is 
clear that a claimant with complex 
needs…faces clear and significant 
risks to their welfare or safety”.

The DWP is currently working on  
this issue with the Social Security 
Advisory Committee and a report  
on their joint conclusions will be 
published in the future.
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Welfare Benefits Unit Advice Line 01904 642512
Monday – Thursday, 9am – 5pm | Friday, 9am – 4.30pm

Available to advisers in North Yorkshire and York 
Please do not give this number to members of the public

BenefitsBulletin is compiled by the Welfare Benefits Unit, 17 Priory Street, York YO1 6ET Registered Charity 1164225

Advisers Guide updates  
and additional information

Page 22: Additional information  
for the severe disability premium 
gateway box: 

If you are entitled to the severe 
disability premium as part of your 
legacy benefits or were in the last 
month (see page 55), you will be 
unable to claim Universal Credit as 
part of the natural migration process. 

Page 56: Additional information 
regarding the pensioner premium 
details: 

If you qualify for the pensioner 
premium, you cannot be paid the 
enhanced disability premium. 

Page 107: Following the amendment 
of the relevant regulations, please 
alter the last sentence in the box  
to read as follows: 

Having settled status is a right to 
reside that entitles you to all benefits 
that require a right to reside. From  
7 May 2019, having pre-settled status 
does not satisfy the right to reside 
requirement for any of the benefits 
that have this requirement.

Advisers Guide  to Benefits
April 2019 - April 2020

£7.50
Charity number: 1164225

The Welfare Benefits Unit is an independent advice  
agency providing support to advisers through advice,  
training, publications and consultancy.The Welfare Benefits Unit advice line (phone and email)  

is available to advisers working in York and North Yorkshire.Further details are available from:
17 Priory Street, York YO1 6ET 01904 646058 
admin@welfare-benefits-unit.org.uk www.welfare-benefits-unit.org.uk© Welfare Benefits Unit

Please amend the 
following pages of your 
copy of the Advisers 
Guide to Benefits...

Students and UC We have updated our Universal Credit 
and Students factsheet – available on 
our website in the resources section. 


