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Universal Credit managed 
migration: Pilot starting in 
Harrogate – “Move to UC”
People in Harrogate are to be the first to be moved from 
‘legacy benefits’ onto Universal Credit under managed 
migration – now called ‘Move to UC’ by the DWP. 

The DWP will begin to move a small 
number of people from existing 
legacy benefits (income-based 
Jobseeker’s Allowance, income-
related Employment and Support 
Allowance, Income Support, Housing 
Benefit, Working Tax Credit and Child 
Tax Credit) to Universal Credit.

The DWP press release states, 
‘Harrogate was chosen after careful 
consideration because of a range of 
factors, including the local jobcentre’s 
significant experience of Universal 
Credit’. It also stated that additional 
support will be put in place at 
Harrogate Jobcentre Plus including 
bespoke support for vulnerable 
claimants, including home visits. 
Amber Rudd, Secretary of State for 
Work and Pensions, has stated that 
no one will have their benefits 
stopped during the pilot.

We understand that the process will 
deal with 100 people at a time, with 
initial information being given to the 
claimant during a regular meeting at 
the Jobcentre. They will then receive 
the notice giving them their deadline 
to claim Universal Credit. 

Note: it is important not to claim 
before receiving this notice, as to  

do so would result in loss of 
transitional protection.

After Harrogate, the pilot as a  
whole will involve a variety of 
claimants from across the country 
and be limited to a maximum of 
10,000 cases. 

As already confirmed, claimants 
moved to Universal Credit under 
managed migration will receive 
transitional protection, to avoid  
cash loss at the point of migration. 
Currently the migration regulations 
are still in draft form. For more  
details on the draft proposals, 
including extension of deadlines  

and transitional protection, see our 
Winter 2018/19 Bulletin (available  
on our website).

Completion of managed migration  
to Universal Credit is set to finish by 
December 2023.

End of Universal Credit  
‘live service’
Full service has now been rolled  
out nationally with all pre-existing 
awards transferred from live to full 
service, in line with the Spring 2019 
timetable. This means there is now 
only one Universal Credit service  
and helpline.
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Following the benefit changes timeline that was 
published in our last Bulletin, over the next few 
editions we will track through the changes as  
they occur, to keep you up to date and give you 
confidence in the advice that you give your clients. 

No new tax credit claims – a new entry  
to the timeline
Since 16 January 2019, the only people able to make 
a new claim for legacy benefits are those who are 
entitled to the severe disability premium within their 
existing award (or within an award that ended in the 
last month). This applies to all working age claimants, 
but it was still possible for a pension age claimant to 
make a new claim for tax credits. 

From 1 February 2019, the exclusion has been 
extended to pension age claimants and the only 
people able to make a new claim for tax credits  
are those to whom the severe disability premium 
gateway applies to. Child Tax Credit has been 
replaced with the introduction of the child addition  
in Pension Credit. There is no replacement for 
Working Tax Credit. Existing claims can continue  
and be renewed, and claimants entitled to Working 
tax Credit can become entitled to Child Tax Credit 
and vice versa. 

Mixed age couples
From 15 May 2019, mixed age couples will be 
excluded from entitlement to Pension Credit and  
will have to claim Universal Credit instead – see the 
full article. 

Managed migration pilot 
It has been announced that the managed migration 
pilot will take place in Harrogate – see the front page. 

For further details on the severe disability premium 
gateway, the end of the child limit interim period, the 
changes to the two child limit and the introduction of 
an amount for children into Pension Credit please see 
our Winter Bulletin (available in the Resources 
section on our website). 

Change date: 16 Jan 2019
Claimants entitled to the 

severe disability premium in 
their legacy benefit will not be 
able to claim Universal Credit

Change date: April 2019
Benefit uprating including 
increased work allowance 

in Universal Credit

Change date: 15 May 2019
Pension Credit closed for 

mixed aged couples where 
the youngest partner is 

below State Pension age

Change date: Oct 2023
Transfer of rent support 

from Housing Benefit 
to Pension Credit

Change date: Oct 2019
The maximum reduction 
for debt recovery in 
Universal Credit will 
change from 40% to 30%

Change date: April 2020
The Universal Credit 
surplus earnings threshold 
may reduce (currently nil 
UC threshold + £2500)

Change date: July 2020
An additional two-week 
payment of income-related 
Employment and Support 
Allowance, Income Support  
& Income-based Jobseeker’s 
Allowance at the start of a 
Universal Credit claim

Change date: Nov 2020
Universal Credit managed 
migration starts in full

Change date: Oct 2021
Recovery period for 
Universal Credit advance 
payments extended from 
12 months to 16 months

Change date: July 2019
Managed migration – legacy 
benefit claimants moved on 
to Universal Credit - pilot of 

10,000 UC claimants 

Change date: July 2019
Self-employed claimants 

who move to Universal Credit 
through managed migration 
will have a 12-month period 
before the minimum income 

floor applies (regardless of 
when the self-employment 

started)

Change date: July 2019
Introduction of a 

discretionary hardship 
payment for those that are 

in hardship as a result of the 
managed migration process

Change date: Sep 2020
Self-employed claimants who 
naturally migrate to Universal 
Credit (i.e. following a change 
of circumstances) will have a 
12-month period before the 

minimum income floor applies 

BENEFIT CHANGES TIMELINE:  
2019 AND BEYOND*

*Please note: these changes are subject to change. 

Change date: 1 Feb 2019
No new tax credit claims 
unless the severe disability 
premium gateway applies (this 
includes pension age claims). 

Change date: 1 Feb 2019
End of the Universal Credit 
child limit interim period –  
new claimants with 3 or  
more children claim UC

Change date: 1 Feb 2019
Amendments to the two child 
limit rules in Universal Credit

Change date: 1 Feb 2019
Child element introduced  
into Pension Credit

Benefit changes:  
where are we now?
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Mixed age couples: 
Pension Credit and 
Housing Benefit changes
In a move that is estimated to save more than £1 billion 
over the next 5 years, changes to entitlement to benefits 
for mixed age couples are less than a month away.

Planned for in the Welfare Reform  
Act 2012, we have always been  
aware that the government intended 
to restrict couple claims for Pension 
Credit and Housing Benefit to couples 
where both claimants are pension 
age, although it was generally 
expected that the changes wouldn’t 
come into force until managed 
migration to Universal Credit had 
been completed. The relevant 

legislation has now been laid  
(SI.No.37/2019) and will be in  
force from 15 May 2019. 

From 15 May 2019, new claims for 
Pension Credit or pension age 
Housing Benefit will not be possible 
for couples where one member is 
above State Pension age and one 
member is below State Pension age 
(referred to as a ‘mixed age’ couple). 

Couples who are unable  
to make new claims due  
to this will be directed to 
claim Universal Credit. 
Under Universal Credit 
rules, the pension age 
partner would not be 
expected to look for work. 
Although individual cases 
vary, it is likely that most 
couples in this situation 
will be considerably worse 
off than if they were in 
receipt of Pension Credit. 

To note, there is added 
complexity if the couple 
are entitled to a severe 
disability premium in their 
existing benefit at the 
point at which they 
become a mixed aged 
couple – this is not 
covered in this article and 
we eagerly await case law  
to clarify the rules!

What about existing claims?
These rules only apply to new claims 
for Pension Credit and pension age 
Housing Benefit. Mixed age couples 
who already have an award remain 
entitled. We are aware that all mixed 
age couples have been sent letters 
from the DWP detailing the changes; 
please assure your clients that 
existing claims from mixed aged 
couples will not end unless there is  
a relevant change of circumstances. 

Exceptions to the rule?
New claims for either Pension Credit 
or pension age Housing Benefit will 
still be possible if a mixed age couple 
has an award of either Pension Credit 
or Housing Benefit (or both) that 
started before the rules changed  
and has remained continuously in 
payment in respect of the same 
mixed age couple. 

E.g Tomas (70) receives Pension Credit 
and pension age Housing Benefit for 
himself and Lina (62). On 20 July 
2019 they move to a new house in a 
different local authority area and 
need to make a new claim for 
Housing Benefit. As they have an 
existing award of Pension Credit that 
was in place before 15 May and has 
remained continuously in payment, 
they are able to make a new claim  
for pension age Housing Benefit. 
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The guidance also confirms that  
the normal three-month backdating 
rules for Pension Credit will apply –  
so if a mixed age couple claim before 
13 August 2019 and can show that 
they met the entitlement conditions 
on the earlier date, their claim can  
be backdated to before the rule 
change applies.

What about if the mixed  
age couple separates?
If a mixed aged couple separate,  
the pension age partner will have 
their Pension Credit and Housing 
Benefit recalculated as an award for a 
single person. The working age 
partner will be directed to claim 
Universal Credit. If the couple 
subsequently reunite, the protection 
that allows them to make a new 
claim for Pension Credit and Housing 
Benefit no longer applies, as the 
award that they had prior to 15 May 
has not been continuously in 
payment. 

What will happen when  
single claimants form a  
new mixed age couple?
If a pension age claimant forms a 
couple with a person below pension 
age on or after 15 May 2019, any 
entitlement that the pension age 
partner had to Pension Credit or 
pension age Housing Benefit will end. 

The relevant legislation can be 
found here: www.legislation.gov.
uk/uksi/2019/37/contents/made

DWP Guidance can be found 
here: assets.publishing.service.
gov.uk/government/uploads/
system/uploads/attachment_
data/file/779701/dmg1-19.pdf

Employment and  
Support Allowance –  
any change? Mandatory 
reconsideration results
Does anyone remember  
the scandal of May 2017?
It wasn’t a tabloid scandal…  
MP corruption, celebrity adultery, 
that sort of thing. Although, once 
I’ve reminded you of it, maybe 
everyone will agree with me that  
it should have been.

In that month, the DWP confirmed 
that one of its key performance 
measures was to uphold 80  
per cent of ESA mandatory 
reconsideration decisions. The 
DWP released the information  
in response to a Freedom of 
Information request.

I’m just a little puzzled as to 
where to locate the source of  
the scandal: in the performance 
measure itself, or in the fact that 
the DWP exceeded its target it  
by 7.5 per cent!

In the year April 2016 to  
March 2017, the DWP’s actual 
performance measures were:  
87.5 per cent of original decisions 
upheld after mandatory 
reconsideration.

Has the situation changed  
much, since those dark days?

By December 2017, it hadn’t.  
In that month, DWP statistics 
revealed that only 12 per cent of 
ESA mandatory reconsiderations 
raised on assessments between 
October 2013 and March 2017 
resulted in a revised decision.  
This statistic is slightly more 
worrying than that of May 2017, 
as it covers a longer period.  
It prompted Frank Field, Chair of 
the Work and Pensions Committee, 
to allege that there had been 
rubber stamping. In response,  
the DWP said that this particular 
performance measure had been 
dropped, to avoid anxiety and 
confusion for claimants.

The DWP released their latest 
statistics in March 2019. They set 
out quarterly and cumulative data 
on work capability assessments, 
mandatory reconsiderations,  
and appeals.

The figures show that regarding 
mandatory reconsiderations,  
77 per cent remained the same.  
That means they have missed a 
performance measure that no 
longer exists by just 3 per cent.

That’s quite an achievement.
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Universal Credit Round Up
Help to Claim
Citizens Advice have launched the 
Help to Claim service, available 
nationally to support people making  
a Universal Credit claim. The service 
is funded by the DWP up to April 
2020. Citizens Advice will offer 
support to people making a claim, 
including help gathering evidence 
or completing the online form, up to 
the point of the first payment. 

The service is delivered through 
their network of local bureaux and 
includes a national phone line, 
webchat and face-to-face support.

identity when supporting clients as  
it so often fails – and the NAO report 
confirms the problems experienced. 
When Verify is not used, claimants 
are asked to prove their identity at 
their first interview.

Further problems with UC claims 
relate to the provision of evidence, 
highlighting the essential role 
advisers can play in helping claimants 
understand the claim process and 
evidence requirements. The DWP has 
issued new guidance to landlords as 
they found that 50 per cent of UC 
claimants in the social rented sector 
fail to provide adequate information 
about their tenancy – rent amount, 
charges, frequency of payment, the 
number of tenants on the tenancy 
agreement and the number of rent 
free weeks. This leads to delays in 
payment whilst further enquiries  
are made. 

The DWP’s UC Omnibus Survey, 
published in February 2019, 
concluded that less than half of  
UC claimants reported that they  
were made aware of the main 
requirements when they first  
made their claim. This included  
the need to have a bank account,  
that payments would be monthly  
and the delay in the initial payment. 

Claimant Commitments
The DWP’s Claimant Experience 
Survey 2017/18 found that 24 per 
cent of claimants did not feel that  
the DWP took into consideration their 
personal experience when they set up 
the Claimant Commitment. It remains 
important to check that your clients 
understand their responsibilities 
when claiming UC – and to challenge 
inappropriate demands – particularly 
as rates of sanctions are higher under 

UC than other benefits. The DWP’s 
Omnibus Survey found that only  
10 per cent of claimants felt that  
they were aware of the impact on 
their benefits of not meeting the 
requirements of their Claimant 
Commitment. 

Explicit Consent –  
‘overly restrictive’
In response to a complaint from a 
group of advice organisations the 
Information Commissioner’s Office 
(ICO) has stated the DWP’s approach 
to explicit consent is ‘overly 
restrictive’. Under UC, representatives 
require explicit consent – either the 
client has to be present and answer 
security details directly or provide 
explicit consent in their journal for  
a limited period of time or for an 
identified issue. There are also 
restrictions on the information that 
the DWP will disclose. This contrasts 
markedly with other benefits where 
advisers are able to rely on implicit 
consent when contacting the DWP.  
If they know enough about the client 
and basic information about the 
claim the DWP staff member can 
determine that they are a genuine 
representative.

The ICO highlighted that the 
excessive time being spent resolving 
authorities to act puts people at ‘risk 
of significant prejudice’. Contact was 
being refused and vulnerable people 
were unable to obtain necessary 
assistance from representatives.  
They have suggested that the DWP 
introduce more flexibility, lengthen 
the time limits prescribed for 
representative permission (currently  
5 – 8 weeks and limited to one issue), 
provide illustrative guidance and 
produce a template for authorisation. 

Help to Claim phone service:

 England 0800 144 8444

 Scotland 0800 023 2581

 Wales 0800 024 1220

Claim Issues 
A freedom of information request 
identified that almost one fifth  
of UC claims are closed due to  
‘non-compliance’ with the process. 
The Minister for Employment,  
in February 2019, advised that this 
includes failure to provide evidence 
or to sign a Claimant Commitment. 
This is a worryingly high proportion 
of new claims and reflects concerns 
about the ability of vulnerable 
clients to manage the process. 

The National Audit Office reported  
in March that only 38 per cent of 
claimants who attempted to use the 
gov.uk “Verify” service were able to 
do so successfully. Several advisers 
have told us that they no longer 
attempt to use Verify to confirm 
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PIP assessments dogged by delays

Appeal Statistics – 
increasing success

Full roll-out of Personal Independence Payment, previously 
anticipated to be completed by early 2020 (and originally expected 
to be completed by October 2017), is now predicted by the Office for 
Budget Responsibility to not be completed until February 2021 – four 
months after the DWP’s newest self-imposed target of October 2020.

The latest Ministry of Justice statistics, October to 
December 2018, show that the proportion of social 
security claimants who successfully appeal has increased 
again and that for many benefits, the odds of a successful 
appeal remain very much in the claimant’s favour.

In addition to needing to divert 
resources towards identifying and 
paying the arrears arising from legal 
rulings, DWP’s capacity issues mean 
that they will prioritise completion of 
the roll-out over reviewing and 
reassessing some claimant’s awards. 

Although there has been a decrease 
in the number of appeals taken 
forward to tribunal for both 
Employment and Support Allowance 
(42% decrease compared to a year 
ago) and Personal Independence 
Payments (14% decrease), the overall 
proportion of successful appeals 
across all benefits cleared at hearing 
has now increased to 70% (up from 
65% for the same quarter last year).

The latest DWP statistics also show 
that DLA to PIP reassessments are 
currently taking eight weeks longer 
than at the same point last year and it 
now averages a lengthy 20 weeks from 
the point of registration to a decision 
being made. New claims are not too far 
behind with a 15 week wait on average.

The overturn rate varies significantly 
by benefit:

  Employment and Support 
Allowance appeals made up  
25% of all social security cases  
at tribunal in the last quarter and 
74% were overturned in favour  
of the claimant.

  Personal Independence Payments 
appeals made up 52% and 73% 
were successful.

  Disability Living Allowance  
appeals were successful for  
66% of claimants

  Universal Credit appeals were 
successful just over half of  
the time, with an overturn  
rate of 58%.

So, taking cases to appeal remains a 
worthwhile exercise for the majority.
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ESA claimants – assessment 
exemption or increased repeats?
In 2017, the severe conditions criteria were introduced for 
Employment and Support Allowance claims meaning that people 
who have certain severe lifelong conditions are exempt from 
reassessment once an award of ESA support group has been made.

Figures released by the Minister of 
State for Disabled People, Health and 
Work show that by the end of May 
2018, there were 23,000 claimants 
who had been assessed as meeting 
these criteria. This includes 9,500 
(43%) who had a primary medical 
condition of mental and behavioural 
disorders and 7,900 whose claim is 
more than five years old.

Although claimants with a primary 
medical condition of a disease of the 
nervous system (for example, MS and 
motor-neurone disease) made up just 
5% of claimants placed in the support 
group, at 4,700 (21%) they are the 
second largest group of claimants 

assessed as meeting the severe 
conditions criteria. Further analysis 
shows that 17% of all claimants with 
this primary medical condition were 
assessed as meeting the severe 
conditions criteria from September 
2017 to September 2018. 

It is interesting to note that the 
corresponding information is not 
collated for Universal Credit 
claimants. Comparison of application 
of the criteria across the two benefits 
could provide helpful insight into the 
management of claims for people 
with limited capability for work-
related activity.

In contrast, new DWP statistics  
show that the number of repeat work 
capability assessments completed  
in the quarter to September 2018 
increased by more than 25% from 
110,000 to 140,000. Over the same 
period, completed initial assessments 
decreased from 83,000 to 73,000.

Out of the 140,000 reassessments, 
72% were placed in the support  
group compared to 47% of initial 
assessments; 12% were found fit  
for work compared to 32% of initial 
assessments.

Advisers Guide, Rates 
Card and Wallchart – all 
ready to send to you!
Our publications are now available! 
We’re very proud of our Advisers 
Guide which offers a concise 
overview of the benefit system in 
an easy to access layout. Despite a 
flurry of changes the Guide has 
been updated promptly and is 
ready to send out. You’ll see that 

we’ve strengthened our section on 
Universal Credit and made clearer  
the shared rules – and differences – 
for means-tested benefits. 

To order, please go to our website  
or contact us on:  
admin@welfare-benefits-unit.org.uk 

Advisers Guide  to Benefits
April 2019 - April 2020

£7.50
Charity number: 1164225

The Welfare Benefits Unit is an independent advice  
agency providing support to advisers through advice,  
training, publications and consultancy.The Welfare Benefits Unit advice line (phone and email)  

is available to advisers working in York and North Yorkshire.Further details are available from:
17 Priory Street, York YO1 6ET 01904 646058 
admin@welfare-benefits-unit.org.uk www.welfare-benefits-unit.org.uk© Welfare Benefits Unit
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PIP and WCA assessments  
to be integrated by 2021?
The Work and Pensions Secretary has announced ambitious and 
potentially contentious plans to integrate PIP assessments and Work 
Capability Assessments into “one unified, integrated service from 2021”.

There is potential for this plan to 
reduce stress by claimants only 
attending one assessment rather 
than two, and that claimants for 
one benefit may now be 
automatically assessed for the 
other, increasing take-up for people 
who may not have considered 
themselves eligible for both. 
However, concerns remain that in 
the current environment, claimants 
could end up having two benefits 
stopped following one assessment 

or reassessment and be put in the 
position where they have to appeal 
on two fronts at the same time.

Additionally, the DWP do not have  
an impeccable track record when it 
comes to delivering benefit 
overhauls and new IT projects on 
time and within budget.

The Office for Budget Responsibility 
provides an interesting assessment: 
“It is likely that combining the two 
assessment services – and the 

assessments themselves – would 
increase take-up of both benefits 
as more people become aware 
that they may be entitled to both 
rather than one. In practice this 
would depend on delivery of the 
underlying digital platform. Past 
experience demonstrates that 
this sort of IT project often suffers 
delays and teething difficulties 
that can have unintended 
consequences for spending.”

Issuing fit notes for ESA appeals 
When an ESA applicant is found fit for work, their GP used to 
be sent a letter informing them of this decision and notifying 
them than fit notes are no longer required for the claim, 
though may still be required under certain circumstances,  
for example if the person wishes to appeal the decision.

The DWP have made some changes 
to the wording of this letter so that 
it now simply states that the GP is 
no longer required to provide any 
further fit notes. The Work and 
Pensions Secretary stated that these 
letters “are not intended dissuade 
them from issuing fit notes for ESA 
appeal purposes. To claim otherwise 
is inaccurate.” Have a look at both 
versions and see what you think…

New version:

“As a result of this decision, 
[Title] [Surname] is not entitled 
to ESA from [date] and you do 
not need to provide any more 
fit notes to [select] relating to 
[select] disability/health 
condition for ESA purposes.”

Previous version:

“This means you do not have to  
give your patient any more 
medical statements for benefit 
purposes. But you may have to 
give your patient new medical 
statements if they decide to 
appeal against our decision…”
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Sanctions: guidance on 
adequate notice of work-related 
requirements published
New guidance (ADM Memo 5/19) has been published as a 
result of an Upper Tribunal case (CSUC/494/2017) in which 
a work-related requirement was imposed upon a claimant. 

The claimant did not comply,  
and a sanction was imposed.  
The requirement was found to be 
ineffective as, in terms of substance, 
it was no better than thin air as it 
lacked sufficient detail. There just 
wasn’t much to it. On this basis, a 
sanction should never have followed.

The Guidance should also be seen  
in the context of the recent benefit 
sanctions inquiry by the Work and 
Pensions Select Committee, and  
other reports.

Coincidentally, the inquiry and  
the court case appeared in the  
same month – November 2018. 

The Committee described the 
sanctions regime as “at times so 
counter-productive it just seems 
pointlessly cruel”.

The two issues – policy and 
practice – meet at an intersection 
in the Guidance.

It’s at paragraph 10:

“It is also expected that the SSWP 
[Secretary of State for Work and 
Pensions] will choose a means of 
notification to the claimant that  
is capable of being reasonably 
understood by the particular claimant 
concerned. This will depend on

1. Scrutiny of the individual 
circumstances of the case and

2. Consideration of what is 
reasonable for the particular 
claimant

Note: Care should be taken with 
claimants who may indicate  
they have complex needs or  
are particularly vulnerable.”

There then follows a list. The list 
includes those claimants with  
mental health problems, amongst 
others. I mention this claimant  
group as, subsequent to publication 

of the guidance, an array of nine 
leading mental health organisations 
called for the removal of “harmful” 
benefit sanctions.

But in the beginning, was the court 
case – the contention in the Upper 
Tribunal decision CSUC/494/2017.  
The judge highlighted that within  
the law there is a wide degree of 
flexibility and informality built into 
the Universal Credit system. But the 
DWP within these limits can’t push 
their luck too far. There’s still the 
burden of proof, and the public law 
principles of fairness. Not to mention 
regulations 99 and 113 of the 
Universal Credit Regulations, 2013.

As Judge Poole put it: “If the Secretary 
of State produces only records 
showing a date of a requirement to 
attend an appointment, and no 
documents showing the substance  
of the appointment by the wording  
actually used, this may be insufficient 
to show that a claimant has been 
required to attend and participate 
rather than merely requested.”

The Guidance also confirms that  
not only must the SSWP be able to 
show that there has been proper 
notification of the requirement but 
also notification of the consequences 
of non-compliance.

POLICY PRACTICE
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Scotland’s Alternative 
Arrangements for 
Disability Benefits
Scotland is doing it’s own thing. It’s certainly doing 
it’s own thing in relation to disability benefits.

The country has already marched 
some way along the road towards  
a devolved benefits system, with its 
own claimant-friendly processes.

In early March, the Scottish 
Government launched a consultation 
on the delivery of devolved disability 
assistance benefits. The consultation 
closes on 28th May 2019.

The plan is to replace, from 2020,  
the existing DWP administered 
disability benefits for children, those 
of working age, and older people.

Here’s the exact timetable:

  From summer 2020 –  
disability assistance for  
children and young people

  From early 2021 – disability 
assistance for older people, and 

  From late 2021 – disability 
assistance for working-age people.

It’s not the structural changes  
that are important, because, in 
essence, there aren’t any. Nor will 
any change of name be important.

What will be important are the 
changes to processes.

At the launch of the consultation, 
Scottish Social Security Secretary 
Shirley-Anne Somerville said:

“I am determined to ensure the 
system we build is a better, fairer 
one than the one it will replace.  
I have heard many moving stories 
from people frustrated with the 
current system. We will not 
replicate a process that causes 
stress and anxiety. We want to 
ensure people trust Scotland’s 
social security and that it works  
for people and not against them”.

The improved processes will include 
fewer face to face assessments. 

Where a face to face assessment  
is necessary, they will be at a time 
and location that suits the person 
and carried out by suitably qualified 
assessors.

There will be rolling awards with  
no set end points. I wonder how 
these will work? And for those with 
fluctuating conditions, there will  
not be additional reviews due to 
regular changes in needs related  
to their condition.

Finally, the burden of collecting 
information will shift from the  
client to Social Security Scotland.

The WBU are pleased to welcome 
Jules Dymond to the team, our 
new Welfare Rights Adviser. 
Having recently left the post of 
Student Advisor in Welfare and 
Funding at York College, she has 

over 12 years’ experience 
providing benefits and funding 
advice to students and their 
parents. In addition, she also 
has many years’ experience 
delivering staff training.
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CE/729/2018 – a shifting burden 
of proof and knowledge of the 
capital rules
From April 2015 those over 55 could access their 
pension savings under new pension flexibility rules.

There were several of these 
flexibilities. You could take money 
direct from the pension pot in a  
lump sum payment and 25% of  
the amount would be tax free.

Or there was the option of a  
lifetime annuity.

Here, you could use some or all  
of your funds to buy an annuity 
payable for the rest of your life.

Long may it be.

There was also the flexi-access 
drawdown, and the capped 
drawdown, and short-term annuities.

At that time our first concern, here  
at the Welfare Benefits Unit, was, 
naturally enough, to assess the 
impact the new rules would have on 
means-tested benefits, particularly  
in view of the notional capital rules.

We were assisted at the time with 
publication of DWP Guidance, but  
we knew in the long run the rules 
might generate new caselaw.

And that leads us to CE/729/2018.

The appellant, who was receiving  
an amount of income-related ESA, 
received three payments of £11,000 
in April 2015, £11,500 in May 2015, 
and £10,000 on 13th August 2015.

She didn’t tell the DWP about them.

They found out from HMRC via RTI 
(real time income) information on 
31st March 2016.

What the appellant did with the 
money was pay her own and her 
family’s debts, help her brother set 
up home, improve her property, 
and buy a new car.

On 25th May 2016, following a 
supersession, the DWP decided  
the appellant was to be treated as 
still possessing the drawn-down 
amounts under the notional capital 
rules in regulation 115(1) of the 
ESA Regulations 2008. Thus, her 
actual capital combined with her 
notional capital took her over the 
£16,000 limit.

Regulation 115 is the one that 
deals with deprivation of capital 
and related issues like motivation 
and significant operative purpose, 
and knowledge of the capital rules.

The first-tier tribunal found that, 
because the money had been spent 
in what appeared to be double-
quick time, on the balance of 
probabilities the appellant would 
have known about the capital rules.

The case went to the Upper 
Tribunal, and came before the 
highly esteemed Judge Mesher, 
who identified two errors of law.

The first related to knowledge of the 
capital rules. The lower tribunal had 
not made clear enough findings of 
fact to build a firm enough 
foundation for their conclusion that 
the appellant knew about the capital 
rules.

The tribunal’s inferences could  
not therefore be sustained on the 
facts as found.

The second error of law relates to  
the first, in that it involves the burden 
of proof.

In a case like this, the burden of proof 
moves in three stages. It starts with 
the Secretary of State at the initial 
supersession decision of May 25th 
2016. At the second stage, it shifts to 
the appellant to bring forth whatever 
explanations and evidence for the 
disposal of the capital that they have.

Once these are out in the open, the 
burden of proof then shifts back to 
the Secretary of State to examine 
whether the disposal was for the 
purpose of securing or increasing 
entitlement to benefit.

The first-tier tribunal got stuck at 
stage 2: the tribunal misdirected itself 
in putting the onus on the claimant  
to prove their case and provide a 
satisfactory explanation, without 
proceeding further. The decision was 
set aside and remitted for rehearing.
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CSPIP/341/2018 – putting 
reliability and credibility 
conclusions to the appellant
I hate being called a liar. “Liar! Liar! Pants are on fire!”

This, in essence, was the issue in 
CSPIP/341/2018, decided on 1st 
February 2019 by Judge May, of the 
Upper Tribunal. Is there a breach of 
natural justice where a tribunal does 
not put to the appellant, explicitly, 
that it does not believe a word they 
are saying. Or, at the very least, some 
of the words they are saying in 
relation to the matter under appeal.

Judge Jacobs, as on so many other 
things, is the standard authority on 
the subject. Well... he was, until 
CSPIP/341/2018 was decided. 

Look at page 412 of Jacobs’ excellent 
book “Tribunal Practice and 
Procedure”. The 4th edition.

He says: “A Judge who suspects or 
believes that a witness is deliberately 
lying must give the witness a chance 
to deal with that concern… If after this 
testing the Judge remains of the view 
that the witness may be deliberately 
lying, this should be put to the witness 
with reasons.”

How do those comments bear on the 
details of this particular case?

The claimant was not awarded either 
component of PIP on claim. To appeal 
they go. First hearing adjourned to 
obtain further medical evidence 
relating to the effects of a stroke and 
blackouts. Second hearing, appeal 
dismissed. Reasons? The tribunal 
didn’t believe the claimant had 
blackouts at all.

To the Upper Tribunal next, on two 
grounds.

Although the tribunal had asked 
questions in relation to blackouts, it 
did not put it to the claimant that it 
did not believe she suffered from 
blackouts. This was a breach of the 
rules of natural justice.

Secondly, the tribunal ignored the 
fact that the healthcare professional 
(HCP) report that preceded the initial 
refusal decision, which was accepted 
as the basis of the tribunal’s decision, 
indicated acceptance that blackouts 
occurred.

Unanimity all round,  
as far as the parties  
to the proceedings  
were concerned.  
Even the Secretary  
of State supported  
the appeal.

All unanimous… except Judge May, 
who dismissed the appeal.

With regard to the truth-test, 
Judge May rejected Jacobs’ 
guidance, holding that it is not 
incumbent upon a tribunal to test 
the claimant’s evidence by cross-
examining them on their credibility.

In his own words, he stated: “That 
in effect is what the guidance in the 
textbook [Jacobs’ “Tribunal Practice 
and Procedure”] referred to in the 
Secretary of State’s submission is 
suggesting should be done. The 
danger of such an approach is that 
it could be argued that the tribunal 
is adopting the approach of an 
adversary rather than the 
dispassionate assessor of the 
evidence before it. It follows that I 
do not accept the guidance given.”
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CH/2937/2017 and CH/0258/2019 
– need for local authority to 
provide clear evidence of how 
claimed overpayment calculated
A standard approach to defending against the recovery of an 
overpayment is a forensic scrutiny of how it has been calculated.

If an adviser looks in detail at the 
amount of the overpayment and  
how it has been calculated, it is often 
possible to build a successful 
challenge on one of these grounds, 
and either get the overpayment 
reduced or have it analysed from 
adequate documentation where  
the local authority has failed to 
provide this.

Judge Wikeley decided these cases 
and in doing so referred approvingly 
to the commentary at page 980 of 
CPAG’s Housing Benefit and Council 
Tax Legislation 2017/2018. The 
commentary emphasizes the need for 
proper notices and, for calculations,  
a proper schedule explaining how  
the alleged overpayment has been 
calculated. 

Without the schedule, the job’s only 
half done.

And that’s why wily Wikeley set aside 
the decision and remitted the case to 

be heard by a new tribunal.

The appeal to the Upper Tribunal 
contained seven grounds, many  
of them rejected, but it was the 
grounds relating to calculation of  
the overpayment that got the case 
sent back to the lower court.

So. How did the principle we’ve 
established manifest itself in  
this case?

Judge Wikeley stated that the 
tribunal accepted the Council’s 
explanation as to how the 
overpayments had been calculated  
at face value and without sufficient 
scrutiny. Even had the tribunal 
attempted to scrutinize it, it was  
still impossible to discern how the 
Council had arrived at the 
overpayment figure.

In Wikeley’s words: “It is the Council’s 
responsibility to make out its case and 
satisfy the First-tier Tribunal as to both 

the accuracy of the information relied 
upon and the methodology employed 
in calculating the claimed 
overpayment. The Council failed to  
do so here; moreover, the Tribunal 
erred in ‘law’ by taking the approach 
that it did. This ground of appeal 
therefore …. Succeeds”.

Checking that the overpayment 
amount is correct will become 
increasingly important now that 
regulations under Universal Credit 
mean that “a claimant is liable for  
an overpayment even if it was caused 
by the Secretary of State” (for this 
quote, see our last Bulletin – the 
article on UC overpayments).  
As for misrepresentation and failure 
to disclose for legacy benefits such  
as Income Support, so with official 
error, contribution to that error, 
knowledge of that error for Housing 
Benefit - under Universal Credit, 
they’ve all gone.


