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Stop Press: Incapacity Benefit
to Employment and Support
Allowance conversion errors –
DWP has admitted official error
and will repay arrears in full
As we reported in our Spring Bulletin, Child Poverty Action Group
(CPAG) had launched judicial review proceedings against the DWP over
the issue of claimants who were not assessed for income-related ESA
when they transferred from Incapacity Benefit to Employment and
Support Allowance from 2011 onwards.
The DWP had agreed to correct the
issue but had limited the backdated
payments to an Upper Tribunal case
in October 2014, using the argument
that it was only from this date that
they became aware that an error had
occurred. Affected claimants stood
to lose out on approximately £10,000
individually and £100–£150 million
as a group.
The Public Accounts Committee
launched an inquiry into the issue,
and the concluding remarks from the
Chair of the Committee Meg Hillier
were damning to the extreme:
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“Thousands of people have not
received money essential for living
costs because of the Government’s
blinkered and wholly inept handling
of ESA. The Department simply didn’t
listen to what claimants, experts,
support organisations and its
own staff were saying. Its
sluggishness in correcting
underpayments, years after it
accepted responsibility for the
error, points to weaknesses at the
highest levels of management.”

On 18th July, coincidentally
on the same day that the Public
Accounts Committee published
its report, the DWP announced
that they have admitted official
error and will provide full backdates
to all affected claimants.
This is fantastic news and comes as a
direct result of CPAG’s Judicial Review
proceedings, as well as collaborative
work across the welfare rights sector.
If you have ten minutes to spare
and want to see the unfolding
discovery of this issue, there is a
thread on rightsnet which makes
for very interesting reading:
www.rightsnet.org.uk/forums/
viewthread/5928/P345
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Universal Credit moving on
Changes have been announced which provide further protection
for claimants when they migrate on to Universal Credit.
If people live in a UC full service area,
they may migrate on to UC ‘naturally’
when a change of circumstances that
would have led to a claim for a legacy
benefit, leads them to claim UC.
Once UC is fully rolled out, claimants
still on legacy benefits will gradually
be moved across to UC as part of a
nationally managed transfer of
cases. This managed migration is
now expected to take place between
July 2019 and March 2023.
People who transfer across through
the managed process will be entitled
to transitional protection if they are
otherwise worse off. Concern has
been raised about claimants who
lose out due to natural migration,
in particular, the impact on disabled
people who were entitled to the
severe disability premium.
The government have announced
changes to address this problem
(see article).

Further measures relating to
transitional protection were
announced:
	Tax credit claimants with more
than £16,000 in savings will be
allowed to move across to UC
despite being over the capital
limit. Capital over £16,000 will
be disregarded for 52 weeks.
	The transitional protection top-up
will not be affected by an increase
in childcare costs if a claimant
takes on short-term or temporary
work in order to increase their
earnings.

The draft Universal Credit
(Transitional Provisions) (Managed
Migration) Amendment Regulations
2018 have now been published.
For more information and
details of the consultation visit:
www.gov.uk/government/
consultations/moving-claimantsto-universal-credit-from-otherworking-age-benefits

	The transitional protection top-up
will stay in payment if a claimant’s
UC is reduced to nil due to a
short-term increase in earnings
– as long as they make a rapid
reclaim for UC within 3 months
of the award ending.

Equality Rights Welfare Benefits
Advice – free online handbook
The Equality and Diversity Forum
have produced a new online
handbook, which is free to
download. It aims to provide tips
and tools to support advice workers
in identifying discrimination.
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There are case studies, checklists,
posters and guides to help you use
the Equality Act in a practical way.
There is also advice for advice
service managers to help improve
the delivery of discrimination advice
and to measure impact.

For more information and to
download visit: www.edf.org.uk/
practical-equality-rights-inwelfare-benefits-advice
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Severe Disability Premium
Transitional Protection …
for some
On June 7th, Esther McVey announced measures to
transitionally protect claimants who are worse off on Universal
Credit due to the loss of the severe disability premium (SDP).
This protection will be provided as
an on-going top up payment and
also as a backdated amount. Also,
legacy benefit claimants who are
entitled to the SDP will no longer
be able to make a new claim for
Universal Credit – although the date
for this change has not yet been set.
The draft regulations are now out
for consultation, and although at
this stage they are subject to change,
they do give us an idea about the
type of arrangements that might
be in place.
The key message that the draft
regulations highlight is that not
all claimants who have lost the
SDP will be protected. As advisers,
it is important that we are aware
of what could prompt the loss of
this protection so that we are able
to advise our clients fully.

How will the DWP identify
affected claimants?
With other issues of this type,
the DWP have carried out a ‘trawl’
of cases to internally identify
claimants that may be affected.
It does not appear that this will
happen in this case, as the
explanatory memorandum to the
draft regulations instead talks about
a “one-off check date”. This will be
the date that the DWP check to see
whether an individual is entitled to
the transitional protection and it will
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be a different date for different
claimants. The one-off check
date will either be prompted by
an internal DWP process, or the
claimant themselves asking the
DWP to check whether they qualify.

Who will get transitional
protection?
A claimant will be entitled to
the transitional protection if:
	They are entitled to UC; and
	They have not separated
or formed a couple; and
	They were entitled to the
SDP under legacy benefits
and would still be eligible:
	they are still entitled to
the disability benefit which
would have made them
eligible for the SDP;
	no carer has started to get
Carer’s Allowance or the Carer
element in UC for them; and
	There is less than a month
between their legacy benefit
ending and their UC award
starting and there has been
no gap in entitlement to UC
The crucial point to make here is that
these conditions must apply on the
one-off check date, not the date at
which the claimant moved across
onto Universal Credit. The ongoing

top-up payment and the backdated
payment are not looked at separately
– if you do not qualify for the ongoing
transitional protection on the check
date, you will not receive a backdate
for the time spent on UC where you
would have qualified.

Example
Beth was in receipt of income-related
Employment and Support Allowance
which included the severe disability
premium. Her daughter Cora provided
her with care but didn’t claim Carer’s
Allowance as she was aware that it
would reduce her mother’s award of
benefit.
Beth moved to be closer to Cora and
in doing so had to claim Universal
Credit as she moved into a different
local authority area. Beth’s incomerelated ESA ended, and she was
worse off under Universal Credit. Cora
sought advice and was informed that
an award of Carer’s Allowance would
no longer affect her mothers benefit.
On the one-off check date, Beth
would not be entitled to the ongoing
transitional payment as she would
no longer be entitled to the SDP
under legacy benefit rules, and she
would also not get any backdated
amount, despite the fact that she
would have still been entitled to the
SDP when she moved across onto
Universal Credit, until Cora claimed
Carer’s Allowance.
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Note: It is not yet clear whether
the transitional protection would
be available to Beth if Cora ended
her Carer’s Allowance claim before
the check date.

How much will the transitional
payment be?
Provided that the claimant fulfils
the criteria above, the proposed
amount of the transitional
protection will be as follows.
For claimants entitled to the Limited
Capability for Work-Related Activity
element in their UC award:
	£80 per month for single
claimants or couples where
one qualified for the SDP
	£360 per month for couples
who both qualified for the SDP
For claimants not entitled to the
Limited Capability for Work-Related
Activity element in their UC award:
	£280 per month for single
claimants or couples where
one qualified for the SDP
	£360 per month for couples
who both qualified for the SDP
Note: The amount is higher for those
not receiving the LCWRA element as
this element has been set at a higher
rate than the equivalent component
in legacy benefits to partly
compensate for the loss of the SDP.

Will the protection continue
indefinitely?
The draft regulations state that
the SDP transitional amount will
eventually be converted into a
normal transitional amount (e.g. the
transitional amount that anyone can
receive if they are manage migrated
across onto UC and are worse off).
The standard transitional amount
is not an amount that continues
indefinitely; it will be eroded over
time as the other elements of UC
are uprated, or other changes in
circumstances alter a claimant’s
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award (apart from increases in
the childcare costs element). Once
transitional protection has been lost,
it cannot be included again, even if
the UC award subsequently drops
back to a lower rate.
The transitional SDP protection
will also be lost if any of the criteria
for receiving it in the first place fail
to be met (e.g. if a claimant who
is receiving the protection then
separates or forms a couple).

Next steps
These regulations are not set in
stone and are subject to change.
The closing date for the consultation
is the 20th August 2018, so we will
not know any further details until
after that date.
For now, all that we can do is advise
our clients on what we know so far.
As ever, any further details that we
learn, we will pass on to you!

Online
Appeals
Service
HM Courts and Tribunals Service
(HMCTS) have announced that
an online ‘submit your appeal’
service will be available
nationally from Summer 2018.
The service was piloted with PIP
appeals in specific areas.
This is the first stage of a
continuing project which aims to
improve access and develop
‘continuous online hearings’ to
allow judges and panel
members to communicate with
both the appellants and the
DWP digitally.

Universal
Credit and
Students
With September approaching
faster than we might want to
accept, it is the time of year
when people who are enrolled
onto courses are beginning to
think about the practicalities
of how to support themselves
while they study. As you may
be aware, the general rule for
Universal Credit is that you are
not entitled if you are receiving
education, unless certain
conditions apply.
This is a particular problem
area for disabled students,
as the Universal Credit rules
are harder to meet than the
equivalent Employment and
Support Allowance regulations.
To be entitled to Universal Credit
as a disabled student, you must
receive a qualifying disability
benefit and have already been
assessed as having limited
capability for work under the
work capability assessment.
We believe that this change
discriminates against disabled
students and we are writing to
local MPs to highlight the issue
and ask them to take it forward.
We have produced a factsheet
specifically aimed at supporting
you to advise students and
potential students on this
complex area of Universal
Credit. It is available on our
website, under the resources
section: www.welfare-benefitsunit.org.uk/resources
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Qualifying benefits
for Universal Credit
Universal Credit has been with us for a while now, and although
some of the early teething problems seem to have been resolved,
there are other issues and myths that appear to have taken root
– with advisers and DWP staff alike. One of these myths is that
there are no qualifying benefits for Universal Credit.
We have heard from one adviser
on our advice line of DWP staff
informing a claimant that an award
of PIP would have no impact on their
UC claim whatsoever. As we know,
there are no longer any disability
additions for disabled adults who
have an award of Personal
Independence Payment or Disability
Living Allowance. Disability additions
do apply to children with a disability
benefit (see below). However, there
are many other ways that an award
of a qualifying benefit could increase
an award of UC.
The most Universal Credit that
you could be entitled to before
any income or capital is taken into
account is called your Universal Credit
maximum amount. It is made up of
different elements, and some of
these elements depend on you,
or someone in your household
receiving a qualifying benefit.
A qualifying benefit is any benefit
which gives you entitlement to
another benefit or makes another
benefit payable at a higher rate.

Disabled child element
The disabled child element is paid
in addition to the child element.
If the child element has not been
awarded for the child concerned due
to the two-child limit, the disabled
child element can still be included
for that child.
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The disabled child element
is payable at two rates:
Lower rate: The child must be
in receipt of Disability Living
Allowance (DLA) care component
at the low or middle rate or Personal
Independence Payment (PIP)
daily living component at the
standard rate.
Higher rate: The child must be
in receipt of DLA care at the high
rate or PIP daily living component
at the enhanced rate.

Carer element
To be entitled to the Carer element
of UC you do not need to receive
Carer’s Allowance. You must fulfil
all the qualifying conditions of CA,
except for the earnings rule, however
you will not be awarded the carer
element if you have any earnings
from your caring role.
The person that you care for must
be in receipt of one of the following
qualifying benefits:
	Personal Independence Payment
daily living component
	Attendance Allowance
	Disability Living Allowance middle
or higher rate care component
	Constant Attendance Allowance
	Armed Forced Independence
Payment

Childcare costs
To be entitled to childcare costs
in Universal Credit, you must be
working. If you are a member of a
couple, you must both be working,
unless one of you has limited
capability for work or provides
regular and substantial care for
a severely disabled person.
This is where the qualifying
benefit comes in – the definition
of a severely disabled person in this
situation is that they are in receipt
of one of the disability benefits
listed above for the carer element.

Housing costs contributions
If you live in rented accommodation
and you have a non-dependant
(e.g. an adult child or friend) living
with you, a housing costs contribution
may apply. This is a set rate of £72.16
per month for each non-dependant.
There are many situations where a
housing costs contribution cannot be
applied, and many of them are linked
to an award of a qualifying benefit.
No housing costs contribution will
apply if you or the non-dependant:
	receive Personal Independence
Payment daily living component
	Attendance Allowance
	Disability Living Allowance middle
or higher rate care component
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	Armed Forces Independence
Payment
	Are certified as severely sight
impaired or blind (claimant
and partner only)
No housing costs contribution will
apply if the non-dependant:
	is under 21
	receives Pension Credit
	receives Carer’s Allowance
	is responsible for a child under 5
	is a prisoner
	is in the armed forces and away
on operations
We understand that on the
Universal Credit computer system,
adding an exemption to a housing
costs contribution is a manual
process that has to be repeated
for each assessment period.
Consequently, these exemptions
are often being missed. If you know
that an exemption should apply
to one of your clients, explain the
situation to them and keep an eye
out to make sure that is has been
correctly applied.

Backdating after the award
of a qualifying benefit
Ongoing awards of Universal Credit
can be changed by either revision
(amending the UC entitlement
decision back to when it was made)
or supersession (amending it from
a later date, for example when a
change in circumstances has
occurred).
If you, or someone in your household,
is awarded a qualifying benefit which
means that your Universal Credit
award should increase, your award
can be revised or superseded to
reflect this change. There is no time
limit for reporting the award of a
qualifying benefit to someone in your
household – even if the qualifying
benefit was awarded a long time ago.
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If arrears for the qualifying benefit
are paid then any extra amount
of UC should also be backdated.
If the qualifying benefit is awarded
to someone who is not a member
of your household, but the award
means that your UC award should
increase (e.g. the person you care
for is awarded a qualifying benefit),
your UC award can still be backdated
to when the qualifying benefit was
awarded, but this would be a
supersession on the grounds of a
change of circumstances, and a
time limit applies. You should
generally report a change within
the assessment period when it
occurs, but there are regulations
that mean the change should be
backdated to when the qualifying
benefit was awarded, provided that
is within a maximum time limit of
13 months and it was not reasonably
practicable for you to report the
change when it actually occurred.

What if you are only entitled to
UC once the extra element has
been added?
If you are not already entitled to
Universal Credit and only become
entitled once the qualifying benefit
has been awarded, your claim for
Universal Credit cannot be backdated
to when the qualifying benefit was
awarded. This applies even if you
made a claim for UC which was
refused at the same time that you
applied for the qualifying benefit. In
this situation the normal backdating
rules for Universal Credit would apply.

	you were unable to claim as the
DWP computer system was offline
	you are separating from a partner
and you are the first partner to let
the DWP know of your change in
circumstances (this only applies to
gateway claims)
	you were previously receiving
Jobseeker’s allowance or
Employment and Support
Allowance and you were not
informed that it was going to end
In the case of a joint claim,
the circumstance must apply
to both of you.

Example
Mari and Tom applied for Disability
Living Allowance for their daughter
Ivy. They had previously applied for
Universal Credit but were not entitled
due to their income. Now that the
DLA has been awarded, they become
entitled to Universal Credit as the
disabled child element can be
included in their maximum amount.
Their Universal Credit awarded
cannot be backdated to when the
DLA was awarded, as they were
not already receiving UC.
If Mari and Tom had been in receipt
of UC when the DLA was awarded,
the disabled child element could
be included in their claim, and a
backdated amount would be payable
to when the DLA was awarded.

Universal Credit can be backdated
for up to a month if you could not
have been reasonably expected
to apply earlier due to one the
following circumstances:
you have a disability
	you were ill and the
DWP have medical
evidence of this
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Deductions in UC:
Check Challenge Reduce:
Your client has claimed Universal Credit (UC), they’ve verified
their identity and tenancy, you’ve checked they’re getting all
the right elements and they know when their first payment
is due, then why is their monthly payment so low?
Deductions. Deductions.
Deductions!
Deductions may be made and
paid to a third party if your client
has rent or utility arrears or is liable
to pay child support maintenance,
or a court fine. Deductions may also
be made to recover overpaid UC or
another benefit.
This article aims to give you some
practical advice about what to
do about UC deductions: how to
check, challenge and otherwise
try to reduce them.
First, we look at what deductions
may be made.
Deductions can be for:
	eligible service charge arrears
(housing costs)
	rent arrears
	fuel debts
	water charges
	council tax arrears
	child support maintenance
	court fines
	other debts, including eligible
loan repayments (e.g. to not-forprofit lenders)
	recovery of benefit overpayments
and civil penalties
	recovery of advance payments
of UC and budgeting advances
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How much?
	most deductions are made at
a fixed amount, of 5% of the
claimant’s standard allowance, ie.
if single age 25 or over, 25% of
£317.82 = £15.89 per month
	deductions for fuel and water
debt can include an amount to
cover on-going usage
	deductions for rent arrears, if
made, are at least 10% but no
more than 20% of the standard
allowance,
	deductions for fines are at least
5% of the standard allowance and
no more than £108.35 per month
	more than one deduction can be
made at a time, provided that you
are left with at least one pence of
UC per month
	a maximum of three deductions
applies to of the following type
(called ‘third party deductions’):
rent arrears; service charges; fuel
debts; water charges; child
support maintenance; repayment
of eligible loans; council tax
arrears; fines
	the combined amount of
deductions for arrears and current
consumption for fuel, water, rent
and service charge arrears should
not exceed 25% of the standard
allowance plus any child
allowance, without the claimant’s
consent

	maximum rates apply to recovery
of benefit overpayments: 15% of
the standard allowance where
there are no earnings, 25% where
claimant has earnings, or 40% in
cases of fraud
	advance payments of UC: DWP
policy is to recover advances
within 52 weeks at no more than
40% of the standard allowance.
Arguably, the limits which apply
to overpayment recovery also
apply to recovery of advances
	the total amount deducted
cannot generally exceed 40% of
the standard allowance, but this
can be exceeded to allow for
deductions for fuel, service
charges plus the minimum 10%
for rent arrears, if it is seen to be
in the claimant’s best interests
	if it is not possible to make all
deductions in full due to the 40%
restriction, there is an order of
priority, starting with eligible
service charges and rent arrears
Your client may have their housing
cost element paid directly to their
landlord. This is not a deduction
from benefit, but an alternative
way of paying their award.

Check:
The rules about deductions are
a bit Byzantine, but don’t be put
off in checking them. Just take
it step by step.
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How much and what for?

	receives UC housing costs and

Before you can check the rules
on deductions you need to know
what each one is for and how
much has been deducted.

	occupies the accommodation
to which the rent applies; and

The UC statement/client’s journal
may have some information. If not,
ask the DWP. There’s anecdotal
evidence that doing this via the
helpline is more effective (helpline
advisers may be better trained
than journal case managers) or
send a clearly marked enquiry
via the journal.
Ask for as much detail as possible
about each deduction: what is it for;
what are the dates of the debts/
overpayments/fines etc; who are the
creditors; if for rent arrears, what
address does it relate to? Your client
may have some ideas about what
they are for/what mistake the DWP
might have made. Make sure you get
as much information/paperwork from
them about the possible debts/loans/
overpayments they relate to.
Distinguish between debts for benefit
overpayments, recovery of advances
and ‘third party deductions’.
	
Is the client liable to repay the
debt? If your client disputes the
debt, you may need to contact
the creditor
 re there too many deductions?
A
There can be no more than 3 third
party deductions at any one time
	
Has the client given consent?
If the reductions are for water
and/or fuel costs of more than
25% of the standard allowance
and child elements combined?
	
For Tax Credit overpayments –
check that the claimant had an
award of TC with an overpayment
in the same tax year as their UC
award began

	earns in the previous AP
below the work allowance
level that the DWP may
deduct for rent arrears, if it
decides to do so, then it can
take between 10-20% of the
standard allowance within
these limits, the amount is
discretionary and it should
take the circumstances into
account
	Is the individual deduction
too high?
overpayment deductions
are to subject to a maximum
of 15%, 25% or 40% of the
standard allowance –
see above
	court fines deductions are
a minimum of 5% of the
standard allowance and a
maximum of £108.35 pcm
rent arrears are deducted
at a minimum of 10% and
maximum 20% of the
standard allowance
	other third-party deductions
may be made at 5% of the
standard allowance
I s the total amount of deductions
too high? It cannot usually exceed
40% of the standard allowance.
This maximum can be exceeded
to allow deductions for housing
costs; fuel costs and the minimum
amount for rent arrears where
the DWP considers it in the
client’s ‘best interests’.
No deduction can
take the UC payable
in any month to
below 1 pence.

To challenge the deduction, try to
change it by calling the helpline.
If that doesn’t work then challenge by
a Mandatory Reconsideration and
subsequent appeal, if necessary.

Try to Reduce
Even if the deductions are within
the rules, in many cases the DWP
has a discretion whether to deduct
and, if so, how much. In this case,
ask the DWP to reconsider, and rely
on the particular circumstances of
your client’s case.
	Application of blanket rule
The DWP’s policy on overpayments
is to ‘uphold the maximum rate of
deductions’ subject to undue hardship
and there is anecdotal evidence that
decision makers apply the maximum
limits for third party deductions as a
blanket rule.
If it looks like this has happened in
your case it is worth putting forward
a reasoned argument to make them
consider your client’s particular
circumstances.
	For advance payment deductions
	check the full 12 months is
being used for repayment and,
if not, ask that repayments are
extended.
	if the rate of recovery causes
hardship (explain the specific
circumstances), the DWP
has a discretion to put off
repayments for up to 3 months.

	
Do the rent arrears relate to the
current address? For rent arrears,
it is only if the client:
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For rent arrears deductions
	consider asking the DWP to
exercise their discretion not to
make a deduction at all
	if they do, deductions cannot
be reduced below 10% of the
standard allowance. The
default seems to be the
maximum 20%
	ask them to take the client’s
circumstances into account. Be
specific about what they are
	DWP responses along the lines
of ‘ask your landlord’ are
incorrect and should be
challenged. This is a decision
the DWP must make
	For overpayment deductions
the DWP can waive repayment
or reduce the rate if there is
‘financial or welfare’ hardship
	DWP guidance states that it
expects deductions will create
hardship. You will need to show
‘undue’ hardship in your
request
	be specific and refer to a
client’s particular
circumstances. This might
include temporary
emergencies; financial
hardship; vulnerability; ill
health; dependent children;
caring responsibilities; other
debts meaning that they
cannot cover basic living costs
	provide evidence for example:
income/expenditure; medical
evidence; bank statements etc
	If the DWP have used ‘best
interests’ to exceed the 40%
maximum for third party
deductions, it would be interesting
to find out what reasons it gives!
Finally, consider contacting DWP Debt
Management and/or referring your
client for debt advice in order to help
reduce/manage their debt burden.
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Some interesting
statistics
PIP and ESA appeals
Sometimes it’s good to hear
about how your work contributes
to the whole. In relation to
appeals, the picture is still of
an extraordinary success rate.
60% of appeals against
Employment and Support
Allowance ‘fit for work’
decisions are successful.
The total number of ESA appeals
has, however, dropped from 2,800
to 1,800 in the quarter to March
2017, which the DWP concedes may
be partly due to the Mandatory
Reconsideration process.
For Personal Independence
Payment (PIP) appeals, the
successful appeal rate was high
enough at 64% and has increased
to 71% since last year, according to
new Ministry of Justice statistics.
You will each have an opinion
about whether these rates are a
reflection of the effectiveness of
advice or are more about the
standard of initial decision-making.

SMI Take-up
We are also beginning to see the
take up of Support for Mortgage
Interest (SMI). On 6 April 2018 SMI
stopped being paid as a benefit
(often known as housing costs) and
became a loan. It is available to
some mortgage holders claiming
means-tested benefits (Universal
Credit, income-based Jobseeker’s
Allowance, income-related
Employment and Support
Allowance, Pension Credit and
Income Support).

The DWP have successfully made
contact with 79% of claimants
currently receiving SMI as a benefit.
Of these only a quarter of claimants
have accepted the offer of SMI as a
loan (or indicated that they intend
to accept), while 65% have actively
said no (as at 11 July 2018).
The DWP state that those claimants
who change their mind can have
the loan backdated to 6 April 2018.

Some UC Figures
Now that our region North Yorkshire
is completely a UC Full Service Area
(save for the odd postcode), you
may be interested to know about
statistics in two areas of concern.
The delay to UC payments is much
in the news. According to DWP
statistics for those due a first
payment in February 2018, 17
percent did not receive the full
payment on time and 10 % did
not receive any payment on time.
As for rent arrears, according to
the National Federation of ALMOs,
three quarters of council tenants
on UC are in arrears compared to
a quarter of all other council
tenants. And those on UC had a
considerably higher level of arrears
than others (£520 compared to
£328). It remains to be seen
whether the changes made earlier
in the year, including the Housing
Benefit run-on (discussed in the
Spring Bulletin) will reduce these
figures in the future.
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Two Child Limit update
It is over a year since the two-child limit was introduced in April
2017. The latest statistics show that on 2 April 2018, 73,520
households were affected by the limit; 70,620 households were
not receiving a child element for a third or subsequent child
and 2,900 households were covered by an exception.
A quick reminder of how the
two-child limit is applied:
Child Tax Credit: you can only
receive a child element for a child
born before 6 April 2017. You can
only receive a child element for a
child born after that date if they
are covered by an exception.
Universal Credit: you can only
receive a child element for two
children regardless of the date
of birth of any other child, unless
an exception applies.
You can be paid for a third or
subsequent child if:
	they are born as the result
of a multiple birth, other than
the first born;
	you care for them as a
non-parental carer;
	the child was conceived as the
result of non-consensual sex;
	the child is adopted or
	the child is the child of your
dependent child aged under 16.

Which child counts as the third
or subsequent child?
To work out the order of your children
and which one counts as your third or
subsequent child, each child that you
are responsible for is allocated a date.
If you or your partner are the child’s
parent, then this date is the child’s
date of birth. If you or your partner
are not the child’s parent, then the
date allocated to them is the date
that you became responsible for
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them. This ordering can become
important in some cases, as an
exception can only apply to the
third or subsequent child.
There has been a recent court case
([2018] EWHC 864 (Admin)) that
found that this method of ordering
children is unlawful in the case of
families who are caring for someone
else’s child as part of their family but
have not adopted them – e.g. kinship
carers. The government have said
that they will amend the rules to
allow an additional element to be
paid in these cases and have also
extended it to include adopted
children. An example of this in
practice: previously if you had
adopted your first child and then
had two further birth children,
only two elements would be
payable, compared to the three
that would be payable if you had
two birth children and then adopted
a third. The relaxation of the rules
means that three elements would be
payable in this situation, regardless
of the ordering of the children.
The regulations have not yet been
amended – watch this space!

Child limit interim period
We are currently in the middle of a
‘child limit interim period’ during
which new claimants of Universal
Credit are directed to claim Child Tax
Credit (and any other legacy benefits
that apply) if they have three or more
children. This period has recently
been extended from 31 October 2017
until 31 January 2019.

It is only new claimants of Universal
Credit that are redirected to Tax
Credits; claimants who already have
an award (or who have had an award
within the last 6 months or who
become single and make a new claim
within a month of the end of a joint
claim) remain on Universal Credit
regardless of how many children they
have. If a UC claimant already had
three or more child elements included
in their claim on 6 April 2017, they
can continue to receive them. If a UC
claimant becomes responsible for a
child born before 6 April 2017 during
the interim period, a child element is
payable even if there are already two
children included in the claim. These
provisions are to align the application
of the two-child limit in UC with Child
Tax Credit during the interim period.

What will happen after the
interim period?
Once the interim period has ended,
there will be protection for claimants
who are already receiving more than
two child elements on 31 January
2019 in UC or CTC (or in a claim that
ended within the last six months).
Other than that, additional elements
will only be payable for new
claimants where an exception
applies, regardless of the date of
birth of the child in question. It is
possible, therefore, that we will
only see the full force of this policy
once the interim period has ended,
as the application of the policy in
Universal Credit is more severe
than Child Tax Credit.
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PIP Case law
How risky does the
risk of harm have to
be when considering
whether a PIP activity
can be carried out
‘safely’ or requires
‘supervision’?
As those of you helping clients
with PIP claims are likely to know,
a claimant will score points for a
PIP activity if they cannot carry it
out ‘safely’ (Regulation 4(2A)(a) of
the Social Security (PIP) Regulations
2013). ‘Safely’ means ‘in a manner
unlikely to cause harm’ to the
claimant or to another person, either
during or after completion of the
activity’ (Reg 4(4)(a) of the PIP Regs).
We probably don’t need to remind
you that PIP points are also awarded
for certain activities if a claimant
requires ‘supervision’ to do them.
Supervision means the continuous
presence of another person ‘for the
purpose of ensuring C’s safety’
(Part 1 of Sch 1 of the PIP Regs).
And by now I’m sure you all know
that the assessment of whether a
person can carry out a PIP activity
is whether they can do so for over
50% of the time.
What about a person at risk of
seizures? How do decision-makers
resolve the question of whether they
can carry out an activity safely or
require supervision to do so when the
seizures may not be very frequent?
The Upper Tribunal case RJ, GMcL and
CS v Secretary of State for Work and
Pensions v RJ (PIP) [2017] UKUT 105
(AAC) gave us some answers.
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The 3-judge panel in RJ decided
that, where there was a risk of harm,
an assessment of whether an activity
could be carried out safely did not
require that the occurrence of harm
was ‘more likely than not’.
The chance of harm occurring and the
seriousness of the consequences were
both relevant. The decision maker
must consider whether there was a
real possibility of harm occuring that
could not be ignored and consider
the nature and seriousness of the
feared harm in the particular case.
The Tribunal also decided that
‘safety’ (relating to ‘supervision’)
had to be approached consistently
with ‘safely’. Therefore the same
approach applied to whether there
was a need for supervision.
This means that those who restrict
the particular activity (or require
supervision to do it) for fear of serious
harm following a seizure, when there
is a real possibility of a seizure that
could not be ignored, are much more
likely to succeed in establishing that
they cannot carry out that activity
safely and therefore reliably.
The Tribunal dealt with the time point,
by deciding that if, for the majority
of days, a claimant is unable to carry
out an activity safely or requires
supervision to do so, then the relevant
descriptor should apply. That may be
so even though the harmful event or
the event that triggers the risk
actually occurs on less than half of
the days. It is the fear of harm (real
possibility of risk balanced against
severity of that risk) that counts.
In response, the DWP has produced
new guidance for decision makers
ADM 15/18 (amending the previous
version 29/17).

Crucially it has corrected its pre-RJ
guidance (that the harm had to be
‘more likely than not to occur’).
The guidance will be most likely to
apply where the ‘event’ or effect of
the condition is intermittent, like
epilepsy or mini-strokes.
The guidance identifies factors to
consider and these will be useful to
cover on the PIP form: frequency of
the event; severity of harm caused by
the event; the extent to which the
event is predictable, controlled and
whether the risk can be mitigated.
Decision makers have to consider not
only the nature of the harmful event
but also the nature of the activity. For
example, decision makers are asked
to consider that where the activity is
very short, the risk of harm reduces.
Decision makers are directed that
harm is less likely during recovery
(but advisers should ask their clients
whether this is true for them outside
or inside the home).
In assessing severity, decision makers
are told to consider whether there is
supporting evidence in the form of
specialist input and whether the
claimant does any other kind of
hazardous activity like driving,
cycling or swimming, which would
be inconsistent with the contention
that the risk of harm is great.
If you are helping a client who
has seizures or periods of loss of
consciousness, it would be well
worth you reading the guidance
so you can see the areas that a
decision maker might consider.
Link to guidance: assets.publishing.
service.gov.uk/government/uploads/
system/uploads/attachment_data/
file/718722/adm15-18.pdf
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PIP decisions –
Managing therapy
and monitoring a
health condition
Another DWP admission of getting it wrong...

Advisers
Guide
correction
The Deferred Pension Payment
section referred to rules as they
applied to the pre-April 2016
Category A, B and C pensions.
Please alter as below:
p90 Deferred Pension Payment

You may remember that changes
were made to PIP regulations
from March 2017, amending
the descriptors under activity 3
‘managing therapy and monitory
a health condition’ and under
mobility activity 1 ‘planning and
following a journey’. The Government
stated that this was to clarify the
original policy intention.
Following a legal challenge, the DWP
now accept that the amendments in
relation to the mobility component
were illegal and is undertaking a
review of decisions where claimant’s
may have lost out.
The amendments under daily living
activity 3 separate out descriptors
relating to managing therapy and

monitoring a health condition –
ensuring that help with medication
or monitoring health cannot lead
to points in relation to managing
therapy.
On 28 November 2016, the Upper
Tribunal had decided that, prior to
the amendments, a need for
assistance with managing
medication or monitoring health
could lead to points relating to
managing therapy. The Secretary of
State has now withdrawn any appeal
against this, and states that the DWP
will ‘take all necessary steps’ to
implement the Tribunal decision
‘in the best interests of claimants
for the period 26 November 2016 to
16 March 2017, with a review to be
carried out later this year.

You can choose to delay
claiming your State Pension.
If you do you can get either
a higher weekly State Pension
or a one off taxable lump sum
payment.
To get an extra weekly amount
(1% for every 9 weeks’ delay)
you must put off claiming for at
least 9 weeks. You can claim a
lump sum payment if you have
delayed claiming your State
Pension for at least 12 months
in a row.
If you reached State Pension
age before April 2016 you can
get either a higher weekly State
Pension or a one off taxable
lump sum.

Farewell and good luck!
We’re sad to be saying goodbye to Amy Blythe – she’s decided to move away from welfare rights
advice and explore new avenues. We do, of course, wish her well with her future plans however
we’ll miss her expertise, commitment and cheerful support. Good luck Amy – you’ll be missed.

Welfare Benefits Unit Advice Line 01904 642512
Monday – Thursday, 9am – 5pm | Friday, 9am – 4.30pm
Available to advisers in North Yorkshire and York
Please do not give this number to members of the public

BenefitsBulletin is compiled by the Welfare Benefits Unit, 17 Priory Street, York YO1 6ET
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