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Loan Payments to Replace 
Support for Mortgage Interest 
(SMI) from 6th April 2018
Regulations bringing into force the replacement of Support for 
Mortgage Interest (SMI) with loan payments were laid before 
Parliament on 6th July 2017. As usual, a very helpful explanatory 
memorandum accompanies the statutory instrument.

Before the regulations, there was 
the Act. The Welfare Reform and 
Work Act 2016. The Act enabled 
regulations to be made which 
provides for help with owner-occupier 
payments to be made as loans rather 
than as part of a claimant’s benefit 
award. Other housing costs – things 
like service charges, ground rent et al 
– will continue to be made via 
income-related benefit schemes.

The most surprising nugget of 
knowledge to come out of the memo 
is the fact that SMI was introduced 
as far back as 1948. Back then, it 
was very unusual for people to pay 
mortgages into retirement. Most had 
been paid off by then. As a mark of 
how things have changed, currently 
almost half of those in receipt of SMI 
are pensioners. Many of these are 
likely to receive SMI for significant 
periods into their retirement. 

Eligibility for the loan payments 
remains the same as that for SMI. 
They will also mirror current SMI 
provision in other areas. For example, 
the amount of support claimants can 
get, the period in which claimants are 
entitled to payments and the manner 
in which payments will be made. 

What is being ditched under the 
new regulations is the two-year 
limit on payment of SMI loans to 
claimants of Jobseekers Allowance.

The introduction of SMI loans will  
be achieved through an offer and 
acceptance procedure. The DWP will 
begin by sending eligible claimants  
a letter and an information leaflet. 
These will explain that one option  
to help claimants meet their owner-
occupier payments will be to accept 
the offer of loan payments. 

Before a claimant can accept the 
offer, they will have to take part in a 
telephone conversation with a third 
party provider that will provide more 
detailed information about the loan 
payments and alternative options.

The loan payments offer  
will be formally accepted  
when the Department has  
received the loan agreement  
signed by the claimant.

In addition, the claimant, where 
they are the legal owner of the 
property, will be required to execute 
and return a charge form. Other 
rules will cover the involvement of 
co-owners and beneficial owners.

The sum of the loan payments  
and accrued interest will become 
immediately due where either (i) the 
claimant’s home is sold, (ii) legal or 
beneficial title is transferred, or (iii) 
the claimant dies.

There are transitional rules for 
existing claimants of SMI. There will 
be a temporary period in which they 
can still receive SMI. During this 
period they will be migrated to the 
loan payments scheme.
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Still some confusion in  
respect of the children
A recent Housing Benefit circular (for this, see HB 
General Information Bulletin G7/2017) has been sent to 
local authority staff warning them against misdirecting 
claimants with children and Qualifying Young People (QYP).

Discretionary Housing  
Payments Underspend
DWP statistics have shown that 73% of local authorities in 
England and Wales underspent their central government 
DHP funding in 2016/17 – an estimated £7.2 million. 

It relates, of course, to the 
introduction of the two-child limit. 
And some minds can’t decide whether 
a family with more than two children 
(or QYP) should be claiming Universal 
Credit or legacy benefits. Mums and 
Dads with a trail of children and teddy 
bears trudging from one end of town 
to the other, and back again, not 
knowing what they should claim.

So. Let’s get this clear,  
once and for all...

Claimants with two children  
or less can make a new claim  
for Universal Credit.

In contrast, the budget was overspent  
in 92 local authorities in England and 
Wales and all the local authorities  
in Scotland (due to explicit ‘bedroom tax’ 
funding from the Scottish government). 

Claimants with three or more 
children (or QYP) will claim Child 
Tax Credit, and any other legacy 
benefits they are entitled to.  
They are not able to make a  
claim for UC, unless 

  they have been in receipt  
of UC within the previous 
six-month period and they  
are making a re-claim, or 

  they are making a new claim 
as a single person within one 
month of a previous joint claim 
ending, because they are no 
longer a member of a couple.

Spending for specific welfare  
reform measures saw 93% in  
relation to the bedroom tax,  
80% the benefit cap and 57%  
relating to local housing allowance.

If there was an underspend in your 
area consider liaising with the local 
authority to identify ways to improve 
targeting of the scheme and 
identifying possible claimants. 

To find out about your local authority visit:  
https://www.gov.uk/government/statistics/use-of-discretionary-housing-payments-financial-year-201617
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CPIP/3707/2016 – 
understanding body language 
and visual clues is relevant when 
assessing whether a claimant 
with severe visual impairment 
can engage socially with others

And this is what Judge Sutherland 
Williams concluded: the first-tier 
tribunal had not made adequate 
findings of fact in relation to how  
a claimant with severe visual 
impairment interacted with others,  
or understood body language or 
established relationships.

It really needed to do this if it was  
to do its job properly. That is why, in 
framing the central issue of the case, 
Judge Sutherland Williams identified 
the main failure as a failure in the 
process of fact-finding.

The particular descriptors engaged 
were 9(b) needs prompting to be  
able to engage with other people  
(2 points) and 9(c) needs social 
support to be able to engage  
with other people (4 points).

Judge Sutherland Williams 
approached activity 9 with all the  
key principles established in case  
law in mind. On this basis, he was 
able to come up with a definition  
of “engaging face to face”.  

For the appellant in this decision a proper consideration of the 
descriptors from activity 9 – Engaging with other people face 
to face – was crucial to the outcome of his case. The appellant 
had scored points, maybe 4 or 6, but not enough for an award.

It means engaging on a  
one-to-one basis or within a small 
group. For claimants with a visual 
impairment a tribunal will need to 
consider whether a claimant can 
detect body language at a close 
distance and on a one-to-one 
basis or in a small group. The test 
involves assessing engagement 
with people generally, not just 
people the claimant knows well, 
or in specific situations.

And as for the behaviour of tribunals  
and decision makers, he has, on a more 
abstract level, this to say: “…the tribunal 
should make clear findings of fact in  
terms of the extent of the claimant’s visual 
impairment to ascertain whether he is able 
to engage with others to an acceptable 
standard. This would include addressing 
the difficulties that the claimant may  
have with problems of social context, 
functioning in a social environment,  
and understanding social clues”.
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CPIP/3656/2016 and 
UK/5205/2014 – two views  
of regulation 4(2A)
As a part of our continued monitoring of PIP caselaw it is our 
pleasure and delight to bring to your attention two cases, one old, 
one new, concerning regulation 4(2A) of the PIP Regulations, 2013.

Let’s remind ourselves of what 
regulation 4(2A) is all about. Not that 
anyone needs reminding. It’s the 
regulation that says that if a claimant 
cannot carry out a task safely, to an 
acceptable standard, repeatedly,  
or within a reasonable time period, 
then the points appropriate to that 
task can be awarded.

Let’s start with the later of the two 
decisions, CPIP/2656/2016, decided 
by Judge E H Ovey on 19th May 2017. 
It is in this decision that Judge Ovey 
expressly differs from an earlier case 
decided by Judge Michael Mark on 
30th April 2015. Both concern 
themselves with activity 9 – Engaging 
with other people face to face – and 
how regulation 4(2A) is applied to it.

Actually, I think it’s probably best if 
we start with the earlier decision – 
take things chronologically.

Judge Mark’s decision involved a 
claimant with Asperger Syndrome 
and obsessive compulsive disorder. 
Should this appellant be awarded 8 
points under descriptor 9d: cannot 
engage with other people due to such 
engagement causing either (i) 
overwhelming psychological distress 
to the claimant; or (ii) the claimant to 
exhibit behaviour which would result 
in a substantial risk of harm to the 
claimant or another person?

Judge Mark had before him evidence 
that the appellant could engage with 
other people. He did, after all, behave 
appropriately at his medical, and he 
didn’t cause any bother at the 
tribunal. But at the same time there 
was evidence that he was verbally 
aggressive, and avoided contact  
with others.

To accommodate this conflicting 
evidence, Judge Mark brought into 
play regulation 4(2A). He identified a 
difficulty in applying the requirements 
of regulation 4(2A) for the claimant  
to engage with other people, but to 
engage safely and to an acceptable 
standard, and for the need in 
descriptor 9(d) for the claimant  
to do so without overwhelming 
psychological distress or a substantial 
risk of harm. He concluded that 
descriptor 9d means any engagement 
the claimant is capable of without 
overwhelming distress or risk, subject 
to regulation 4(2A). There was 
evidence here that the claimant could 
not engage with other people safely 
or to an acceptable standard for more 
than 50% of the time, and thus those 
important 8 points could be awarded. 

What, two years later, could Judge 
Ovey possibly find wrong with that?

Ovey confined his analysis to two 
straightforward and simple words in 
the legislation: “can” and “cannot”.  
 

Thus, he states: “this seems to me to 
be in effect a decision that reg. 4(2A) 
does not apply to descriptor 9(d), 
which is satisfied if the claimant 
cannot do something rather than if  
a claimant can do it, whether or not 
with some form of help”. And if some 
form of assistance is required, then 
descriptors 9(b) or (c) will be engaged, 
that is, prompting or social support is 
needed. Judge Ovey goes on to 
generalise his position, saying that 
any descriptor that contains the 
words “cannot”, necessarily excludes 
the application of regulation 4(2A). 
He concludes by saying “Where the 
argument is not over whether the 
claimant can do something and so 
satisfies a descriptor, but whether  
the claimant cannot do something 
and so satisfies a descriptor, reg. 4(2A) 
applies”. So, basically, you can’t use 
regulation 4(2A) to gain access to 
points under descriptors saying 
“cannot”, that is, all those descriptors 
giving the highest number of points.

In terms of practical application, 
Mark’s earlier decision is more 
claimant-friendly. Judge Ovey’s,  
on the other hand, though it may 
appear more sensible, is not.

It must be remembered,  
however, that regulation 7 of the  
PIP regulations – the 50% rule –  
still applies to those descriptors 
where the word “cannot” appears.
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“Real misery is being caused 
to no good purpose”

There are two legal components  
to the case; the first engages the 
European dimension, the second,  
our own Parliamentary legislation.

Let’s get the latter out of the  
way first.

The first benefit cap was introduced 
in April 2013. There was a further 
reduction to the cap in November 
2016, this latter one a far more 
stringent version than the first.  
The April 2013 version limited  
a family’s yearly income from  
certain benefits to £26,000 per  
year. Similar limits applied to  
single claimants. Exceeding this  
limit resulted in a reduction in 
Housing Benefit or Universal  
Credit housing costs. The new  
cap of November 2016 reduced  
the amounts further, and made a 
distinction between those living in 
London, and those living outside.  
So, for a family living outside London 
the cap is now £23,000 per year.

There are exemptions from the cap, 
of course, like those who are in work 
or who are disabled.

Article 14 of the European Convention 
on Human Rights deals with the need 
to ensure that rights and freedoms 
are enjoyed without discrimination.  

This quote can be found in a recent High Court decision by Mr Justice 
Collins. Its full title is DA & Ors, R (On the Application of) v Secretary of 
State for Work and Pensions [2017] EWCH 1446 (Admin) (22nd June 2017). 
Don’t worry about all those brackets and numbers and other stuff. What 
the judgement concerns itself with is the application of the reduced 
benefit cap to lone parents of children under the age of two.

It can only be considered in 
conjunction with one or more of  
the ECHR’s other rights, such as  
the one in this case, Article 8, which 
covers the right to respect for one’s 
private and family life. Certain forms  
of discrimination are justifiable,  
and the test for this justification is 
whether the difference in treatment  
is, or is not, “manifestly without 
reasonable foundation”.

Judge Collins concluded that  
Article 8 and 14 were engaged  
in these cases and that the 
discrimination was manifestly  
without reasonable foundation.

The interesting bit about the 
judgement is the journey Judge Collins 
took to get to the end of it. We will 
follow that journey quite closely.

He began, for example, by 
distinguishing an earlier case –  
R(SG & Others v SSWP [2015] 1 WLR 
1449 (SG, for short) – involving lone 
parents and children. Although in  
that case the claimants failed, it was 
accepted by all the members of the 
court that there had been indirect 
discrimination against women since 
many more women than men were 
lone parents, and therefore they were 
more likely to be affected by the cap. 
However, what DA concerns itself  
with is more specific: lone parents  
with children under the age of 2. 

He then goes on to examine the  
policy context of the benefit cap.  
The aims pursued by the benefit  
cap were threefold: (i) to secure the 
economic well-being of the country; 
(ii) to incentivise work, and (iii) to 
impose a reasonable limit on the 
amount a household could receive by 
way of welfare benefits. To mitigate 
the worst effects of the cap certain 
mechanisms had been put in place, 
including employment support, 
support for childcare costs, free 
childcare places and Discretionary 
Housing Payments.

Judge Collins looked at each of these, 
and several other circumstances that 
lone parents of children under the 
age of 2 find themselves in, and 
rejected them all.

For example, it has long been  
known that the defendant in this 
case, the Secretary of State for Work 
and Pensions, holds the view that it is 
open to lone parents to negotiate a 
lower rent with their landlords.  
In response to this, Judge Collins 
states “That suggestion has been 
described as laughable, an adjective 
with which I am inclined to agree. I 
suppose there may be landlords 
altruistic enough to reduce rent for 
needy tenants, but they will be a 
minute proportion. The suggestion is 
totally unrealistic”.
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The defendant also holds that the 
benefit cap is necessary to incentivise 
parents to work so that children do 
not suffer from living in workless 
families. In response to this, Judge 
Collins states “It is difficult to see  
how that is realistic in relation to 
children under two. It is surely in  
their interests that they should have 
adequate food, shelter, warmth and 
care since deprivation of such will 
produce much greater harm”.

It should be noted here that the 
founder and former chair of the 
Welfare Benefits Unit, Professor 
Jonathan Bradshaw, was called  
upon to give evidence about child 
poverty for this case.

In relation to the availability of 
Discretionary Housing Payments, 
Judge Collins states “the money 
available is also needed for those 
affected by the bedroom tax and  

local authorities know that the 
amounts available are finite. Thus,  
the reality is that DHPs do involve 
short term payments and give  
those affected no peace of mind”.

The defendant also argued that lone 
parents such as those here should 
exercise choice just as families have 
to do generally. In other words, they 
should limit the size of their families. 
Here’s what Judge Collins had to say 
about this argument: “I am not 
impressed with this since I doubt 
anyone would choose to be a lone 
parent. Women in the position of the 
claimants are not lone parents by 
choice but because they have lost a 
partner who would share care with 
them, often from domestic violence. 
There is no question of real choice.  
It is no part of the cap policy to seek  
to limit the size of families or to 
persuade women to avoid having 
children; at least two of the claimants 

found the reference to choice 
offensive. I am not surprised.”

Finally, though Judge Collins 
distinguishes his case from “SG”, he 
picks up on some obiter comments 
contained in paragraph 126 of the 
latter, made by Lord Carnwath:  
“The cap has the effect that for  
the first time some children will lose 
those benefits, for reasons that have 
nothing to do with their own needs, 
but are related solely to the 
circumstances of their parents. It is 
difficult to see how this result can be 
said to be consistent with the best 
interests of the children concerned”.

The Department for Work and 
Pensions is seeking to appeal  
the decision and to this end  
has published Guidance to local 
authorities. This can be found  
in HB Bulletin U2/2017.

Online Appeals Against Statutory 
Payments Decisions Now Available

It’s their Tax Appeal Online Service, 
which now enables appeals to be 
lodged online against statutory 
payment decisions. You know the 
ones I mean: statutory sick pay, 
statutory maternity pay, and the like.

What wicked wizardry does it consist 
of? Well, it allows users to lodge their 
appeal and receive acknowledgement 
with a reference number in a  
one-step process. Furthermore,  

This is an extension to a project already 
offered by HM Courts and Tribunals Service.

the lodgement process gives you an 
option to upload documents. There’s 
also a “save and return” function 
which allows you to save and revisit 
an appeal if you need to.

The Tribunal Service says: “The online 
lodgement process means that 
information is validated when entered 
into the system and so applications 
are less likely to be rejected for 
incomplete or incorrect information”.
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Changes to Motability when 
transferring from Disability 
Living Allowance to Personal 
Independence Payment

Thus, many claimants lost their 
mobility component on transferring 
from DLA to PIP. For advice workers, 
there was some initial confusion over 
the practicalities of this loss. It hardly 
seemed fair that one day there was a 
car on the driveway, and the next day 
there wasn’t.

In response to concerns about the 
impact of this particular change 
under the mobility rules for PIP, the 
government announced in September 
2015 a series of measures designed 
to assist those who were no longer 

One of the changes to access to help with mobility problems when PIP 
was introduced was the appearance of a tougher test for those applying 
on physical grounds only. Under DLA if a person could not walk further 
than 50 yards an award of the higher rate mobility component might 
have been appropriate. The PIP regime reduced that to 20 metres.

entitled to cars under the 
Motability Scheme. One of these 
was a cash payment of £2,000 for 
those who entered into their first 
lease agreement with Motability 
before January 2013.

The government has introduced  
a new package of help for those 
who lose their higher rate mobility 
component under DLA. Claimants 
will be able to retain their car for 
up to eight weeks after their DLA 
mobility payments end. Previously 
it was just three weeks.

Those eligible for transitional support 
payments of £2,000 “will be able to 
retain their car for up to six months, 
including during the processes of 
reconsideration or appeal.” 

However, it seems that for those 
who pursue this option, the level of 
transitional support will be reduced.

Further details of the new  
scheme are expected shortly.

Standard Interest Rate for Housing 
Costs on Means-tested Benefits

For several years the rate stayed at 
3.12% – a reflection of historically low 
interest rates. Well, this trend continues, 
as reflected in the Bank of England 
measure of household mortgage rates. 
This fell to 2.61% in March 2017.  
For social security purposes, the rate  
fell to 2.61% with effect from 18th June 
2017, as effected by SI No. 1811/2010.

The “standard interest rate” is the rate used 
to calculate the amount of housing costs 
paid as a part of claims for Universal Credit, 
Income Support, income-based Jobseeker’s 
Allowance, income-related Employment and 
Support Allowance and Pension Credit.
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Additional Earnings Disregard 
for Housing Benefit

Appealing News
There has been a trend in the past couple of years for a decreasing 
number of appeals being lodged with the Tribunal Service. This has 
raised concerns that claimants could be dropping out of the judicial 
system and not getting the financial support they are entitled to. 
There has been a marked change this year with appeal receipts for 
January to March 2017 showing a 67% increase.

The circumstances of its application 
are varied and broadly linked to tax 
credit work criteria. The one we are 
concerned with here has changed as 
a result of SI No. 581/2017.

Formerly, this particular earnings 
disregard applied where you or your 
partner worked 16 hours or more a 

Statistics relating to how many 
appeals are overturned in favour 
of the claimant consistently show 
high levels of success. For the 
first quarter of the year we find:

  64% of PIP cases overturned

 70% of ESA cases

  61% of Disability Living 
Allowance cases, and

  41% of Jobseeker’s  
Allowance cases

For many years there has been an additional earnings disregard of 
£17.10 for claimants of Housing Benefit. For many years, and like all 
the other earnings disregards, it hasn’t changed its shape one inch. 

week on average and your HB 
included a disability premium,  
the support component, or the 
work-related activity component.  
For couple claimants the partner  
for whom the premium/component 
was being paid must have been the 
person working 16 hours or more.

Unfortunately, figures for  
mandatory reconsiderations highlight 
how ineffective this decision-making 
stage is proving to be. In response to 
a Freedom of Information request it 
was revealed that the DWP have a key 
performance target to uphold 80%  
of decisions under mandatory 
reconsideration. This has raised 
considerable comment with concerns 
that this target fetters the discretion 
of decision makers. Even more 
alarming is that the target is  

The new statutory instrument 
provides for the disregard to apply  
to a couple where one member is 
working 16 hours or more a week 
even though the person working is 
not the one entitled to the premium 
or component.

The new rule came into  
force on 23rd June 2017.

being exceeded with the DWP 
upholding 87.5% of decisions at 
mandatory reconsideration stage.

These figures reinforce the concern 
that claimants will be put off pursuing 
their individual entitlement when 
claims are unsuccessful or not 
awarded at the rate expected.  
As advisers we can prepare our 
clients for disappointment at the  
first request and encourage them  
to challenge further in order to  
obtain full entitlement. 
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CJSA/2755/2015 – habitual 
residence and income-based 
Jobseeker’s Allowance
Travelling around the world, visiting exotic places, experiencing 
different cultures – it’s something we’d all like to do, sooner or later.

This is exactly what the appellant  
in CJSA/2755/2015 had the courage  
to do, before he reached middle age.  
He was a British National, living in 
England, and he went abroad for  
15 months – using up all his savings 
for the purpose – to places most of  
us only see on the TV: Cambodia, 
Indonesia, Malaysia, Thailand. 

When he got back, he claimed 
income-related Jobseeker’s Allowance 
(JSA) and was turned down, because 
he was not “habitually resident”.

Let’s look at this a bit closer.  
To get income-related JSA, the 
claimant has to be habitually  
resident. There are three parts  
to the habitual residence test:

  You must be habitually  
resident “in fact.”

 You must have a right to reside.

  And you must have been living  
in the Common Travel Area for  
the past three months.

If you fail on any one of these  
three counts, you are treated as  
a “person from abroad”, and not 
entitled to benefit.

It seems from the tribunal’s 
statement of reasons in this case  
that they had accepted that the 
appellant was habitually resident  
in fact, and, as a British National,  
that he had a right to reside.

It was the third bit that caused  
all the trouble. 

Judge Robin White, presiding over 
the case, isolated the issue thus: can 
a claimant on an extended 15 month 
holiday still be treated as “living in” 
the United Kingdom during a 
temporary absence? The first-tier 
tribunal adopted the view that to 
satisfy the “living in” test, you had  
to be physically present.

Judge White examined the  
policy context, noting, in particular, 
the opinions contained in a recent 
case from Northern Island.  
He wholeheartedly adopted its 
approach, saying that the term  
“living in” should be “interpreted 
broadly and is more than a test  
of physical presence. If it were  
just a test of physical presence,  
no absences could be permitted  
and that clearly was not the case… 
Ultimately the ordinary meaning  
of “living in” was “connected  
to”, the question of where  
someone has their home.”

Beyond this, it was simply a  
matter of determining whether  
any absence was temporary or 
permanent. The facts of this case 
suggested that the absence was 
temporary. The appellant had  
lived all his life in the UK; he’d been 
educated here, his bank account  
was here; he was registered with  
a GP here. His absence was just a 
holiday, the sort of holiday that all  
of us, sooner or later, would like to 
embark upon.

Judge White found that the  
first-tier tribunal had erred in law  
in interpreting “living in” as meaning 
maintaining a physical presence in 
the UK. As there was not too much 
fuss over the facts, he didn’t have to 
remit the case for re-hearing, but 
substituted the first-tier tribunal’s 
decision with his own.

AIN’T GOT  
NO HOME
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1. The Government amended Employment and Support 
Allowance regulations on the 24 April 2017 to allow 
the payment of the higher allowance of £73.10 for 
those age 16-24 with limited capability for work.

This change affects pages 13 and 59 of the  
Advisers Guide, the rates list in the centre pages  
and the Wallchart.

Suggested amendments:

Age 16-24  ..............................................................................................................  £57.90

Age 16-24 main phase (support)  ..........................................  £73.10

Note: Before April 2017, if you were aged 16-24 your basic 
allowance increased when you were in the main phase; 
from April 2017 the basic allowance remains at £57.90 
unless you are in the support group.

2. NEW UPDATE – Page 54: suggested insert

Underneath Step 3  
Work out your APPLICABLE AMOUNT

A maximum of two child allowances are included if you 
claim Housing Benefit on or after 6 April 2017, unless 
exceptional circumstances apply. See Child Element on 
page 27 for exceptions). For an exception to apply in 
Housing Benefit you must be getting Child Tax Credit for 
that child.

3. NEW UPDATE – From 18 June 2017 the standard 
interest rate used to calculate support for mortgage 
interest is to fall to 2.61%. This change affects page 62, 
the rates list in the centre pages and the Wallchart.

4. Correction to page 95 – Bereavement Allowance

Full weekly rate: £133.70 £113.70 if aged 55 or  
over when bereaved.

Bereavement Allowance counts in full as income for 
means tested benefits and tax credits, except for 
Universal Credit, for which it is ignored. It is an 
overlapping benefit (see page 70).

Update to publications 2017–2018
For any future updates and amendments please see our website:  
www.welfare-benefits-unit.org.uk
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