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Changes from April 2018
UNIVERSAL CREDIT CHANGES
Work Allowance
From April 9th, the Universal
Credit work allowances
(an earnings disregard for people
with a limited capability for work
or with responsibility for a child)
will increase to £198 for claimants
with housing costs and £409 for
claimants without housing costs.

Conditionality Changes
From April 11th, a Universal Credit
claimant who has previously been
found fit for work will not be able to
have their work-related requirements
temporarily suspended due to illness
if the health condition that they are
reporting is the same as the condition
that they had when they were found
to be fit for work.

Temporary Accommodation
From April 11th, claimants living
in temporary accommodation who
make a new claim for Universal
Credit will have their rent and service
charges supported through Housing

Benefit rather than Universal Credit.
Claimants already in temporary
accommodation and receiving
support for their housing costs
through Universal Credit will continue
to receive a Universal Credit housing
element, with their award based on
local housing allowance figures.

Free school meals
From April 1st, there is a new
earnings threshold for Universal
Credit claimants who make new
applications for free school meals.
There is transitional protection for
UC claimants whose children already
receive help. And don’t forget: all
children in reception, year 1 and year
2 are entitled to free school meals
regardless of their household income.

Beneficial changes
From April 11th, if a Universal
Credit claimant has a change of
circumstances that would mean
their award will increase, they will
now only have 14 days (reduced
from a month) to provide any
required evidence.

Housing Benefit ‘run on’
From April 11th, new Universal Credit
claimants who were on Housing
Benefit immediately before their UC
claim and whose HB ended due to
the UC claim, will receive a two week
‘transition to Universal Credit housing
payment’. The amount paid will be
the claimant’s maximum Housing
benefit (eligible rent minus any
ineligible charges, non-dependent
deductions, but with no reduction
due to income). If the claimant is not
moving home, the housing payment
will be paid to whoever was receiving
it before (landlord or claimant) and
where the claimant is moving home,
it will be paid directly to the claimant.
The transition to UC housing payment
will not be counted as income for
Universal Credit.

OTHER CHANGES
Support for mortgage interest
From April 6th, new regulations
come into force that replace the
existing support for mortgage
interest with a loan. The new
rules affect both new and existing
claimants of income based JSA,
income related ESA, Income Support,
Pension Credit and Universal Credit.
For more information please see the
article in the winter bulletin which is
available on our website.

Funeral Payment
From April 2nd, the claim period has
been extended from 3 to 6 months
from the date of the funeral.
Contributions from relatives, friends
or charities will no longer reduce the
amount of the payment.
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Universal Credit Sanctions:
Challenge and Prevention
The latest DWP
statistics on sanctions
have been released
and they paint a
mixed picture about
Universal Credit
sanction decisions
and challenges1.
The statistics show that in
November 2017, 4.7% of Universal
Credit claimants received a reduction
in their award due to a sanction.
This is down 2.2% from the last
reported figures in March 2017.
However, when compared to legacy
benefit claimants, the figures are still
significantly higher. For example,
0.4% of Jobseeker’s Allowance
claimants received a sanction in
June 2017 and 0.2% of Employment
and Support Allowance claimants
had a reduction in their awards due
to a sanction in July 2017 – the last
time the figures were reported.
73% of Universal Credit sanction
decisions between August and
October 2017 were due to a
failure to attend or participate
in a work-focused interview.

Challenges
Considering these concerning figures,
the good news is that four out of five
Universal Credit sanction challenges
are successful at appeal. A worrying
aspect is that since August 2015,
72% of Universal Credit sanction
decisions that went through the
mandatory reconsideration process
were unchanged at that stage.
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Despite the positive appeal statistics,
it is likely that many claimants who
could have had decisions overturned
at appeal are not choosing to take
their challenge past the mandatory
reconsideration stage either because
they think that it is futile or because
the process appears too complex.

them wherever possible. Some tips to
pass on to your clients:
	Understand your Claimant
Commitment, and what
conditions you must meet
to maintain your claim.
	‘Actively participate’ in
work-focused interviews.

How to challenge a
sanction decision

	Ask for a variation of your
Claimant Commitment if you
are no longer able to meet
the steps outlined. You might
need it adjusted for childcare
or health reasons.

It is vital as advisers that we keep a
close eye on sanctions and that we
advise clients to challenge them
wherever possible. Universal Credit
sanction decisions can be revised at
any time (ie. there is no 1-month time
limit) through the mandatory
reconsideration process, as they are a
decision that falls under the grounds
for an any time revision2. If revision is
unsuccessful, you can then appeal.
In Universal Credit full service areas,
mandatory reconsideration requests
must be made online via a claimant’s
journal (according to a freedom of
information request, paper forms
get lost in the system!). Although the
decision can be revised at any time,
the claimant must still prove that the
sanction should not have applied
and/or that they had good cause for
committing a sanctionable offence.
Another reason that it is vital to
challenge any sanction decision
that you disagree with is that any
subsequent sanction within the
same 52-week period will lead to
a higher-level sanction.

	If you cannot attend an
appointment or interview ask
for it to be rearranged giving
clear reasons for the change,
follow up in writing and provide
evidence (eg. hospital
appointment). Keep a record
of any agreed rearrangement.
	Keep records and evidence
(eg. take a photo if in a traffic
incident where legal to do so or
showing train delay board).
Always keep a copy of any
letter or evidence submitted.
	Provide information about
the ‘good reason’ if you fail
to meet your responsibilities.
Good reason is not defined but
may include issues relating to
your medical condition, language
or literacy difficulties, transport
problems, caring responsibilities
or domestic abuse.

Prevention
As we all know, prevention is better
than cure. It is imperative that we
keep our clients informed about
what sanctionable offences could
apply to them and how to avoid

1

‘Benefit sanctions statistics to
October 2017’ – available from
www.gov.uk
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Surplus Earnings under
Universal Credit
The Universal Credit ‘surplus earnings’ rules came into
effect on 11th April 2018 and will apply to full service
claimants, whether employed or self-employed.
Put simply (although as we all know
by now, these things always have
hidden depths of complexity), the
changes mean that full service UC
claimants whose earnings are high
enough to end their entitlement to
UC may have some of those earnings
taken into account if they reclaim
UC within six months. There is an
exemption for victims of domestic
abuse to ensure that there isn’t a
financial disincentive to leave an
abusive relationship.
The rules will apply when the
claimant is deemed to have not
just a higher than normal income,
but ‘surplus earnings’. Surplus
earnings are earnings that exceed
the claimants ‘relevant threshold’
plus £2,500. This £2,500 figure is
called the ‘de minimis’ amount.
The ‘relevant threshold’ is a
claimant’s ‘nil UC threshold’, which
is the amount of income at which
they wouldn’t be entitled to UC.
The original regulations set the de
minimis amount at £300. However,
after serious concerns were raised
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about the number of claimants that
would be impacted, it was amended
to £2,500. This reduces the number
of claimants affected, but only during
a ‘test and learn’ period. The de
minimis amount will be reviewed in
March 2019, and if it is lowered, then
these regulations could impact on
significantly more claimants, such as
the already unfortunate claimants
who receive two monthly wages
within one assessment period.
The argument behind these
regulations is the government’s
concern that claimants can
manipulate their earnings to secure
more Universal Credit than they
would otherwise be entitled to.
For example, by conspiring with
their employer to have their annual
income paid in just one month in
order to receive their maximum UC
entitlement for the other 11 months.
Whether or not this actually happens
to a significant level in real life is a
matter for debate.
In practice, if a claimant comes
off UC due to high income and then
reclaims UC within 6 months the DWP
will work out whether there were any
surplus earnings in the monthly
Assessment Period (AP) in which they
lost their entitlement. If so, then this
is called the ‘original surplus’ and is
added to any income from the AP in
which they are making a reclaim.
If they are entitled to UC despite the
surplus earnings, then future awards
will be assessed as normal. If they
are not entitled to UC, then they can

go on to make another claim in the
following AP. The surplus earnings
taken into account would now be the
surplus earnings from the first rapid
reclaim (rather than the original AP
that they first lost entitlement) and
is now called the ‘adjusted surplus’.
A claimant can make further rapid
reclaims to erode any surplus until
they are entitled to UC again.
That is how we would see these
rules applying to a claimant that
had received a one off increase in
pay. However, for claimants that
may be expecting another bonus/
substantial increase in pay in a AP
after they had come off UC, it may
be worth them not making a rapid
reclaim for the AP in which they
have higher income, as it is the
surplus earnings for the most recent
claim that are taken into account.
As you may have gathered, these
regulations are infernally complex!
The Social Security Select Committee
have expressed concerns about the
way the surplus is reduced and the
need to repeatedly reclaim – stating
that they have ‘serious doubts about
the potential for this detailed policy
to operate effectively’. The rules are
likely to cause concern and confusion
for claimants who are in work or may
be considering work in the future.
A detailed look at their earnings
and timings of payment will be
needed to advise fully although it’s
worth noting that this is likely to only
affect a small number of claimants
during the test and learn period.
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Self-employed Losses
and Universal Credit
One of the big problems for self-employed claimants of UC is that the
design of the benefit has not, as yet, catered for fluctuations in receipts/
expenses that can occur over a year. This is because UC is calculated on
actual receipts and expenses paid within each Assessment Period (AP).
A claimant who has a large expense,
like a tax bill or a big bill for materials,
in one AP would, until now, only have
had this taken into account in that
month, when in reality its size would
depress their earnings for the entire
year. Thus, a self-employed person
earning the same amount as an
employed person annually might
not receive anything like the same
amount in UC over the year.
The government has responded
by introducing Regulations which
came into force on 11 April 2018.
The regulations will enable a
self-employed claimant to count
‘unused losses’ in later APs.
Guidance in ADM 11/18 was rushed
out the week before to explain how
these Regulations work in practice.
We’ve had a go at getting our head
around them and their interaction
with the Minimum Income Floor
(MIF). The MIF is the minimum
income self-employed claimants
are assumed to have.
Below, we set out the main steps
in a calculation involving unused
losses. There are also some
worked examples in the Memo.

2. Deduct payments made
for National Insurance and
income tax.
3. If the outcome is greater than
nil, deduct relievable pension
contributions in the AP.
4. If the outcome is still greater
than nil, then deduct any unused
losses using the oldest loss first,
if there is more than one AP with
an unused loss.
5. If the outcome is negative,
then that is an unused loss,
which can be used in later APs.
6. An unused loss is extinguished
once all of it has been deducted
in step 5.

But what about the Minimum Income
Floor? The guidance rather smoothly
states that this is not affected. What
it means is that where the MIF is
applicable then first you do the
earnings calculation above, including
applying unused losses. If, after that,
the level of earnings is nil or below
the MIF then the MIF will be applied.
The clock started for all of this
on 11 April 2018, meaning you
can’t look at losses before this date.
But, as long as there is no more than
a 6 month break between claims,
there is no time limit on the losses
that can be carried forward.
There, that’s clear then.

UNUSED LOSSES – 2018

An ‘unused loss’ occurs where the
earnings calculation in any AP is a
negative and the loss has not been
‘extinguished’ in any later AP.
Here are the steps in the calculation:
1. Actual receipts in the AP minus
allowable expenses in the AP.
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Conversion from
Incapacity Benefit
to Employment and
Support Allowance –
up to 75,000 underpaid
Employment and Support Allowance was
introduced in 2008. An adjunct to the process
of introduction was the transfer of former
Incapacity Benefit claimants to the new benefit.
Everybody on IB was to be transferred
to ESA, just as today everybody on a
means-tested legacy benefit will end
up on Universal Credit.
But something went wrong.
It went wrong in the process of
transfer from the old to the new
benefit. During the process some
claimants on contributory ESA were
not assessed for income-related
ESA; more specifically, for the
premiums that go with it, such as
the enhanced disability and severe
disability premiums.
Such was the scale of the error that
the National Audit Office decided,
in February 2018, to undertake an
investigation into the matter.
They published their report in late
March 2018, saying that the DWP
had “failed to get a proper grip on
the problem” and that it took
them several years to realise the
significance and scale of its errors.
The underpayment to claimants
amounted to £340 million, with
an average underpayment per
claimant of around £5,000.
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The former figure would have
been much larger were it not for
the DWP’s assertion that an Upper
Tribunal judgement in CE/4181/2013
limited payment of arrears back to
21st October 2014. The National
Audit Office estimates that disabled
claimants will lose out, as a group,
on between £100m and £150m.
This is the issue that has caused
the most controversy: the limiting
of backdated benefit to 21st October
2014 under the “anti-test case rule”
found in section 27 of the Social
Security Act 1998.
On 29th March 2018 Child Poverty
Action Group made an application to
the High Court for permission to apply
for judicial review on behalf of one of
the affected claimants. They have
argued that the DWP are incorrectly
relying on the anti-test case rule
rather than recognising that
underpayments were the result of
official error and should therefore
be corrected in full.

Landlords saying
“no” to welfare
claimants are
probably acting
unlawfully
Landlords or letting agents
who have a blanket policy
against benefit claimants
anecdotally are on the rise.
The publicity over rent arrears
and UC has probably had
something to do with this.
Ms Keogh, a lone parent, had
previously rented for 11 years
without missing a rental
payment but a Birmingham
letting agent refused to take
her application because she
was claiming Housing Benefit.
It did nothing to assess her
individual circumstances and
went on to reject her complaint.
She sued the agent in the
county court for indirect sex
discrimination on the basis
that their blanket policy
discriminated against her
because of sex – proportionately
more women than men claim
Housing Benefit. DWP statistics
provided the statistical evidence.
Before trial the agent admitted
unlawful sex discrimination and
a settlement was agreed.
Ms Keogh obtained help from
the Bar Pro Bono Unit.
Be aware that clients who are
rejected from housing for no
other reason that they are
welfare recipients can complain
and have potentially good
Equality Act arguments to
support their complaints.
See http://www.bbc.co.uk/
news/education-42979242
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CPIP//2748/2017 – Mobility and
the transition from Disability
Living Allowance to Personal
Independence Payment
This case deals with a situation which advisers come across quite often.
That’s why I’ve decided to give it
a write up.
There’s another write up
in this Bulletin of CPIP/3272/2016,
which covers similar circumstances.
The issues in this case are really quite
simple: (i) what is the relevance of a
previous award of the higher rate
mobility component of Disability
Living Allowance (DLA) to the moving
around descriptors for Personal
Independence Payment (PIP) and
(ii) should the evidence relating to the
previous DLA award be put before the
tribunal in these conversion cases?
The case came before Judge Wright
who decided it on 9th March 2018.
I’m sure we all remember that
under DLA an award of the higher
rate mobility component could be
made where the evidence suggested
that walking was limited to a distance
of 50 metres. The criteria under PIP
is much more stringent. Evidence
that suggests a walking ability of
50 metres will now only get an award
of the standard rate of the mobility
component. The standard rate for
PIP is now equivalent, give or take
a word or two in the legislation, to the
lower rate mobility component for
DLA. This is a significant reduction
in entitlement (from £59.75 to
£22.65 per week).
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It’s also why many claimants
formerly with cars under a Motability
agreement are so disgruntled –
the standard rate does not meet
the Motability criteria.
In this case, the appellant previously
had an award of DLA higher rate
mobility component, but on transition
to PIP no award for mobility was
made. The claimant could only
muster 4 points, not 8.
On the face of it, this outcome
doesn’t make sense.
Here’s Judge Wright’s reliable
remedy.
Firstly, the fact that someone was
formerly on higher rate mobility for
DLA gives rise to the perfectly logical
inference that the claimant cannot
walk more than 50 metres without
severe discomfort. If a tribunal does
not award at least the standard rate
of the mobility component this really
brings it under an obligation to
provide sufficient findings of fact
and an adequate explanation for
why no award was made. Otherwise,
in the absence of one or both, there
will be an error of law, as happened
in this case.

Then, there’s the second issue the evidential question. Judge
Wright said, about this case,

“The Secretary of State has
had the opportunity to put
that evidence [underpinning
the previous award of higher
rate mobility component]
before me, in a context where
I had indicated I may well
re-decide the entitlement
appeal myself, and has not
put that evidence before me to
rebut the evidential inferences
I have drawn from the fact
of prior... DLA award”
From these comments by Judge
Wright, it seems that where a
similar circumstance arises at
first-tier tribunal, that is, a DLA
to PIP transition case, a judge is
perfectly able to decide in favour
of the appellant as regards awarding
standard rate mobility under PIP
from an award of higher rate
mobility of DLA unless the DWP
produces evidence to the contrary.
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DA & Ors v Secretary of State
for Work and Pensions goes
to the Supreme Court – the
Benefit Cap and lone parents
A great deal of hope was riding on a court case that
challenged the lawfulness of the Benefit Cap as it applies
to lone parents with children under the age of two.
The full title of the case is DA &
Ors, R (On the application Of) v
The Secretary of State for Work
and Pensions. It reached the High
Court, where it was found that the
application of the Benefit Cap to lone
parents with a child or children under
two was unlawful because it involved
unjustified discrimination contrary to
Article 1, 8 and 14 of the European
Convention on Human Rights.

In this guidance (Housing Benefit
Bulletin G3/2018) the Department
advises that “Local Authorities
should continue to apply the
current rules concerning the
benefit cap to lone parents
with children under 2 as usual”.

They applied a small amount of salve
by adding that “Discretionary housing
payments remain an important option
to help households adjust to the
benefit cap and other welfare reforms
and awards should continue to be
made in appropriate cases …”

The Secretary of State was granted
leave to appeal to the Court of
Appeal, which made its decision
on 15th March 2018.
The Court of Appeal decided that
the Benefit Cap does not unlawfully
discriminate. It only did this, however,
on a majority decision of two to one.
On the same day, the families
involved in the case were given
permission to appeal to the
Supreme Court.
Where does this leave the families
who are in a similar situation to
those in the court case?
The DWP issued guidance to
local authorities on 21st March.
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Support with housing costs
within Universal Credit for
18 to 21 year-olds
On 29th March 2018 the Government announced that
all 18 to 21 year-olds were to be given entitlement to
housing costs within Universal Credit.
The news of the U-turn came out
in a ministerial statement by Work
and Pensions Secretary Esther McVey,
in which she said “Currently, 18-21
year-olds who make a new claim to
Universal Credit in Universal Credit
full service areas need to meet
certain requirements in order to
receive housing support. The change
I am announcing today means that
young people on benefits will be
assured that if they secure a tenancy,
they will have support towards their
housing costs in the normal way”

Thus, the volte face.

One of them, eventually, had to go.

In addition, other matters had come
to the fore, such as the Government’s
launch of the Homelessness
Reduction Act, which received royal
assent in the very same month the
rules denying help with housing costs
to young people came into force:
April 2017. The two policies were
uneasy bed-fellows.

“This decision” continued Ms McVey
“ensures that there are no unintended
barriers to young people accessing
housing on the basis of their age
alone and getting into work, and is in
line with the Government’s launch of
the Homelessness Reduction Act and
our commitment to eradicating rough
sleeping by 2027”.

The original policy took legislative
form in S.I. No. 252/2017, which
came into force on 1st April 2017.
Entitlement to the housing costs
element of Universal Credit was
removed for claimants aged 18 to 21,
unless the young person came within
an exempt category. These categories
included those responsible for a child,
care leavers and disabled young
people, amongst others.
The list of exemptions was
comprehensive. DWP statistics
published in January 2018 showed
that the new rules were pretty much
toothless as in the three months up
to June 2017 the majority of young
claimants in this age group who
applied for help with housing costs
were awarded them. If this was the
case, on a practical level the policy
must have proved increasingly futile
to pursue.
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Eligibility Checking
System Updated
The Eligibility Checking System (ECS) has been updated.
But what is this ECS?
What’s it relevant to?
Let’s answer the second question
first. The ECS is provided by the
Department for Education and is
available to all local authorities.
It’s a “rapid online portal” for
determining a household’s eligibility
for free school meals, and other early
education entitlements. To do this,
the ECS interlocks with data held by
the DWP, the Home Office and HMRC.

Here’s a third question – the most
important of the three, if we are to
make any sense at all of the point
of this article: why have free school
meals become so newsworthy?
The issue has become newsworthy
because of the amount of air-time
given to it in the Commons and
the Lords.
The House of Commons voted
against annulling the Universal
Credit regulations connected with

the introduction of an earnings
threshold for free school meals
on 14th March 2018.
The House of Lords voted in favour of
a motion to delay the introduction of
the earnings threshold on 21st March.
There was no delay and the
government issued new guidance
to schools on checking eligibility for
free school meals on 22nd March.
The rules came into force on 1st April.
They consist of applying a
threshold to earnings calculated
over a relevant period. This relevant
period can be one, two or three
Universal Credit monthly assessment
periods preceding the request for
a free school meal.
The threshold is:
	£616.67 where there is
earned income in a relevant
period made up of one Universal
Credit assessment period that
immediately precedes the date of
the request for a free school meal;
	£1,233.34 where the relevant
period is two assessment periods
before the date of request where
the single period threshold is
exceeded in the first assessment
period;
	£1,850 where the relevant period
is three assessment periods and
where the single and double
period threshold is exceeded in
the first two assessment periods.
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CPIP/3272/2016 – Consistency
and DLA to PIP Conversions
“How can that be?” asked the
appellant, after the hearing.
“How can that possibly be?” asked
the appellant, again. This time
with a sense of utter disbelief.
In what circumstances do you
think an appellant would say
words like these?
I’ll tell you. They had a DLA award of
higher rate mobility component and
middle rate care component.
Along comes PIP. The PIP form is
filled in, and sent off. The claimant
has an assessment, and a decision
maker makes a decision.
No award of PIP. Nothing.

Would you Adam and Eve it!
Hence the appellant’s incredulity.
Furthermore, a first-tier tribunal
confirms the decision. The case
goes to the Upper Tribunal.
In some ways this decision has
similarities to another decision
discussed elsewhere in this Bulletin
(see, for this, CPIP/2748/2017).
The question for Judge Ward, whose
desk the case landed on, was this:
“Did the tribunal err by failing to give a
sufficient explanation to meet the
requirements of R(M)1/96 in relation
to why it was making no award when
a substantial one had been made
under the predecessor benefit?”

The requirements in R(M)1/96 apply
to conversion cases; specifically,
the degrees of divergence between a
decision under the earlier benefit and
a decision under the current benefit.
The general rule is the greater the
divergence, the greater the obligation
upon a tribunal to explain it.
In this case, the first-tier tribunal
didn’t explain it, or explained it
inadequately in the statement
of reasons, thus creating an error
of law and compounding the
appellant’s astonishment. However,
they gained some relief from seeing
their appeal allowed, the decision set
aside, and the case sent back to a
first-tier tribunal for rehearing.

Springtime, and a New Arrival

Welfare Benefits Unit Funding

We welcome to the Welfare Benefits Unit a new
arrival, a new member of staff, that is: Kathryn
Wordsworth, who has joined us from the Joseph
Rowntree Housing Trust where she was a frontline
benefits adviser getting involved in all manner of
claimant complexities.

The Welfare Benefits Unit is delighted to announce
that City of York have renewed our funding for a
further four years, supporting us to deliver our
vital services In York. We will be continuing with
our specialist welfare benefits advice to those who
work with members of the public. This includes our
telephone and email advice line (for those working in
York and North Yorkshire), training and publications.

Prior to this, and in what must seem to her a rather
distant former life, she was a flautist, having played
in various European capitals, including London,
Venice, and Berlin.
Welcome to the WBU, Kathryn!
We hope you enjoy the show.

We are grateful to both City of York and North
Yorkshire County Council for their ongoing support.
Stability of income from both funders over the
next four years provides a firm foundation for
continuation of our quality service provision and
strategic planning.

Welfare Benefits Unit Advice Line 01904 642512
Monday – Thursday, 9am – 5pm | Friday, 9am – 4.30pm
Available to advisers in North Yorkshire and York
Please do not give this number to members of the public

BenefitsBulletin is compiled by the Welfare Benefits Unit, 17 Priory Street, York YO1 6ET
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