
Late Applications for 
Mandatory Reconsiderations
Guidance has been published in response to an important three-judge 
Upper Tribunal decision relating to the right of appeal to a first-
tier tribunal after a refusal of a late application for mandatory 
reconsideration (MR) by the DWP.

News just in – LHA cap will not be applied to the social rented sector
As we finalise the Benefits Bulletin the government have announced that the Local Housing Allowance cap will 
not be applied to the social rented sector. Full details of the supported housing review will be published on  
31 October 2017 – see www.gov.uk for more details.

Basically, the DWP are telling its decision makers to follow existing guidance with the addition of the  
following points:

  Late applications for a mandatory reconsideration 
made within 13 months which are not admitted and 
cannot be revised for official error should have an MR 
notice issued.

  The mandatory reconsideration notice should, most 
importantly, include appeal rights.

  Where a claimant appeals, a first-tier tribunal will 
consider the substance of the decision as well as the 
question of its lateness.

  Decision makers should also consider whether the 
application for a late MR can be treated as an 
application for a supersession.

The effect of the judgement means that one of the methods the DWP uses to prevent cases going up the judicial  
ladder has been removed.

The guidance can be found in two Memos: DMG Memo 17/17 and ADM Memo 21/17.
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Developments in  
PIP Caselaw:  
Preparing Food
Two recent cases relating to the first descriptor 
in the schedule of activities for Personal 
Independence Payment – preparing food  
– have increased the objectivity of the test.

What I mean by this is that in the 
spectrum between subjective and 
objective considerations in the 
application of legal tests such as 
that concerning the preparation of 
food, the two cases have shifted the 
dial further to the right, towards 
objectification.

The first case (CPIP/1532/2015) 
concerned a claimant who had a heart 
condition, breathing difficulties, and 
diabetes. The combined effect of these 
was to cause a loss of sensation in his 
feet. In addition to this, at his first-tier 
tribunal, he got 11 points and an 
award of the standard rate daily living 
component. Just one more point, and 
he’d have got the full packet – an 
award of the daily living component at 
the enhanced rate. The activity that 
made the difference between the two 
rates concerned the preparation of 

food. The tribunal gave him two points 
for needing an aid or appliance – in 
this case a perching stool, to 
ameliorate the numbness in his feet.

So, he went for it, and appealed to 
the Upper Tribunal. The ground for 
the appeal was that the cultural food 
he ate included the preparation and 
cooking of chapattis which was not 
possible without assistance because 
he could not stand to attend to 
cooking them. Standing is required to 
cook chapattis because the pan is very 
big and heavy. Thus, this would cause 
the claimant excessive breathing 
difficulties, and pain in his feet.

The judge concerned with this case, 
Judge Levenson, expressed the issue 
thus: can the concept of a simple 
meal for one take account of cultural 
or religious requirements?

Judge Levenson dismissed the 
claimant’s appeal.

And here’s one of the reasons why. 
Quoting Judge Mitchell from an older 
case on the issue, Judge Levenson 
said that “The nature of a cooked 
main meal must, in material respects, 
be the same for all claimants. 
Otherwise different claimants would 
face different disability thresholds. 
That cannot have been Parliament’s 
intention”.

The second case (CPIP/2723/2016) 
involved an appeal by the Secretary of 
State to the Upper Tribunal, because 
a claimant was awarded 4 points for 
descriptor 1(e) at a first-tier tribunal, 
and the DWP thought that they 
shouldn’t have been. Descriptor 1(e) 
asks whether supervision or 
assistance is required to either 
prepare or cook a simple meal.  
The first-tier tribunal accepted that 
supervision or assistance was 
required.

The claimant, you see, had just 
turned 16. He had type 1 diabetes 
and was insulin dependent. He had 
special dietary requirements. 
Therefore, the issue before the Upper 
Tribunal became this: to what extent, 
if any, does preparing the correct 
food fall to be taken into account for 
the purpose of activity 1, the 
preparation of food.

The judge in the case, Judge Wright, 
allowed the DWP’s appeal, and 
remitted it for re-hearing. In doing so, 
he quoted Judge Levenson’s case, 
above, and several others that had a 
bearing on the matter. He stated the 
following: “beyond these tasks 
associated with making a simple meal 
using fresh ingredients, I do not see 
where the dietary content of that 
which is being prepared or cooked falls 
to be taken into account”.
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Universal Credit Crunch
In this article we look at some of the key issues arising from  
the much-troubled roll-out of Universal Credit full service.

Roll-out continuing…
You will no doubt have heard in the news the discussions around pausing the Universal Credit roll-out.  
Prominent voices expressed their strongly worded concerns, culminating in a Commons vote on 19th October.  
The House voted to approve an Opposition motion calling for the Universal Credit full service roll-out to be paused. 
The motion was passed by 299 votes to 0. Since that event there has been no response from the government.  
At the time of writing it appears that the roll-out will continue.

Receipt of Payments
DWP statistics covering the period 
January to June 2017 show that one 
in four new claims for Universal Credit 
did not receive full payment on time, 
with 15% not receiving any payment 
on time. The DWP ‘test and learn’ 
evaluation has found that there is a 
‘widespread feeling’ that Claimant 
Commitments are not tailored to the 
individual and jobsearch hours are set 
too high and are difficult to achieve.

Citizens Advice has recently reported 
that UC claimants are more likely to 
have debt problems than those on 
legacy benefits and the Residential 
Landlords Association revealed that 
more than one third of private 

landlords of UC claimants report that 
their tenants are in rent arrears. 

In recognition of some of the 
difficulties the government has stated 
that changes will be made to advance 
payments to ensure that they can be 
fast-tracked. 

Frank Field, Chair of the Work and 
Pensions Select Committee, stated: 
“The government’s move is against 
the consensus for a pause that has 
emerged across parties and nations, 
fuelled by the unanimous and 
damning evidence we have collected 
from councils, housing associations, 
landlords and claimants across the UK.”

Pause for a minute before 
making the claim…
Some people can be considerably 
worse off when making a claim for 
Universal Credit, particularly if they 
receive the severe disability premium 
within their legacy benefit. We’ve also 
had cases where the increase in UC is 
negligible and claimants decide not 
to make the change as they are 
unsure about managing on monthly 
payments.

Example
Marta’s granddaughter aged 13 is 
coming to live with her as it is no 
longer suitable for her to live with 
her mum. Marta is on income-
related Employment and Support 
Allowance and Personal 
Independence Payment. If she 
claims Universal Credit (as she 
cannot claim Child Tax Credit) the 
child element is less than the 
amount she would lose - there is 
no equivalent to the severe 
disability premium or the 
enhanced disability premium 
under UC. If she claimed Universal 
Credit for her grandchild she would 
actually be £10 per week worse off 
than remaining on ESA.
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Explicit Consent
Under Universal Credit full service the 
DWP “operates a limited form of 
disclosure to protect personal 
information. [With] implied consent … 
risks of the disclosure of [personal 
data] is heightened beyond an 
acceptable level.” DWP, January 2017

Explicit consent can be given:
  Via your client’s online account 

– they must provide clear 
instructions in their journal giving 
the adviser’s details and the 
particular query or issue that you 
have permission to discuss.

  By telephone – your client must 
be present or a three-way call can 
be set up (your client must be able 
to answer any security questions)

  In person, if you attend the 
Jobcentre with your client

Largely, advisers report back that 
explicit consent via the journal is 
working well and we’re not aware of 
recent problems with telephone or in 
person consent.

DWP Partnership Managers 
(UC)
We’ve found the Partnership 
Managers very helpful when support 
is needed to resolve individual cases. 
If you want to find your local 
Partnership Manager go to

www.gov.uk/government/
publications/dwp-partnerships/
national-partnership-teams

Moving onto Universal 
Credit checklist – and other 
resources
We’ve updated our Moving onto 
Universal Credit checklist – see our 
website for this and other resources. 

https://universalcreditinfo.net/ allows 
you to check individual postcodes to 
determine whether you are in a live or 
full service area.

Specified accommodation 
– claiming Housing Benefit 
instead
Someone living in specified 
accommodation will claim Housing 
Benefit rather than Universal Credit  
to cover their rent. Broadly speaking 
this is:

  accommodation in which the 
resident is provided with care, 
support or supervision, or

  temporary accommodation 
provided because of domestic 
abuse, or

  a local authority hostel for 
homeless people who get care, 
support or supervision (and the 
accommodation is not self-
contained), or 

  ‘exempt accommodation’ – such 
as resettlement places.

Not all accommodation providing 
care or support will be included within 
the definition. The care, support or 
supervision must be ‘more than 
minimal’, there must be a need for 
support and continuity of provision. 
The rules also specify types of 
landlord and other provisions. 

Your local authority may have a list of 
specified accommodation – contact 
your local housing benefit manager 
to ask for a copy.

The effect of the UC roll-out 
on advice agencies
The WBU are members of the 
National Association of Welfare 
Rights Advisers (check them out – you 
might want to join). There’s an 
opportunity to feedback about the 
impact of the UC roll-out on advice 
agencies. A number of agencies, both 
statutory and voluntary, have 
expressed concern about how they 
can maintain the levels of support UC 
claimants require – and how this can 
be managed as numbers increase. 
We fed this back to the National Audit 
Office recently but statistical 
information is needed to get concerns 
noticed.

Tom Barrett, masters student in Social 
Welfare Law, Policy and Advice 
Practice, is researching the impact 
that Universal Credit is having on 
advice agencies, and their ability to 
manage this impact. 

To gather the data for this research 
he is conducting a short survey that 
should take around 8 minutes to 
complete. It would be much 
appreciated if you could complete the 
survey:

http://staffordshire.eu.qualtrics.com/
jfe/form/SV_9YSJ9Z9vPjzChut

We encourage you to respond!

Uproar amongst claimants as phone calls to 
the UC helpline cost up to 55 pence a minute
There was much anger and surprise in the press and social media when it 
was recently discovered that the Universal Credit telephone helpline cost 
claimants up to 55 pence per minute to use the service.

For claimants already suffering delayed payments, the situation already 
bordered on the unbelievable.

Whether believable or not, the uproar prompted swift action from the 
Government. David Gauke, the Work and Pensions Secretary, announced 
on 18th October that all DWP phone lines – and not just the UC helpline – 
were to become freephone numbers by the end of 2017.
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Young People, Traineeships, 
and Entitlement to Employment 
and Support Allowance and 
Universal Credit
Most young people 
aged up to 19 access 
education or training 
as a matter of course, 
as they are treated 
as a dependent in a 
parent or guardian’s 
claim, while their 
parent claims Child 
Benefit, Child Tax 
Credit, or Universal 
Credit for them.

Young people aged up to 19 in receipt 
of Universal Credit are generally 
prevented from undertaking full-time 
training because they must not be 
“receiving education”. Receiving 
education includes full-time 
education, study or training. 

There was, until now, one exception 
to the general rule. This related to 
Department for Education (DfE) 
traineeships only. So, a young person 
claiming UC could only continue to 
receive UC while on a DfE traineeship.

As a result of the launch of the “Youth 
Obligation” in April 2017, the 
definition of training has been 
widened to include not only the 
existing traineeships, but also a 
“relevant training scheme”.

A “relevant training scheme” is a traineeship or a course or scheme which:

  comprises education or training designed to assist a claimant to gain the 
skills needed to obtain paid work (or more paid work or better-paid work);

  is attended by a claimant as a work preparation requirement or as 
voluntary work preparation; and

  the claimant has been referred to the scheme by the Secretary of State. In 
practice, this means the referral to training will be agreed by a Jobcentre 
Plus adviser, following a discussion with the claimant about the training 
opportunity.

Younger claimants will now have the opportunity to improve their skills and 
enhance their employability. The changes are contained in SI No. 987/2017 
and they come into force on 6th November 2017.
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Aspects of engaging with others  
in activity 9 of the PIP regulations 
– CPIP/1127/2017

The definition is as 
follows: “engage socially 
means – (a) interact with 
others in a contextually 
and socially appropriate 
manner; (b) understand 
body language; and (c) 
establish relationships”.

There’s a lot to play with 
here. Take, for example, 
the meaning of each of 
the three sub-paragraphs, 
and how these meanings 
interact with each other 
and the descriptors in 
schedule 1. Think, too, 
about how regulation 4 
(the reliability criteria) and 7 (the 50% 
rule) of the PIP regulations bear upon 
them. In fact, I’m surprised it’s taken 
so long for sub-paragraph 1(c) – 
establishing relationships - to reach 
the brightest minds of the Upper 
Tribunal. I mean, I ask you, how long 
have the PIP regs been around? Since 
2013. That’s how long they’ve been 
around. That’s the year the 
regulations were published. Anyhow, 
sub-paragraph 1(c) came into view on  
9th August 2017, when a case 
concerning it was decided in the 
Upper Tribunal by the frank and 
fair-minded Judge Edward Jacobs.

The claimant had obsessive 
compulsive disorder, the nature of 

which meant that he found it 
extremely difficult mixing with men. 
The first-tier tribunal awarded 4 
points in total, only two of which 
came from activity 9b “needs 
prompting to be able to engage with 
other people”. The tribunal observed 
that the claimant could reciprocate 
social exchanges “rather than 
friendship or a longer relationship” 
with encouragement.

Jacobs framed the issue thus: what is 
the meaning of “establish relationships” 
as set out in paragraph 1 of schedule 
1 of the Regulations, and how does it 
relate to assessing an ability to 
engage with other people under 
activity 9?

Well, it’s something more 
than just “reciprocating 
exchanges”, saying “hello” 
at a bus stop. Judge 
Jacobs says “Heads (a) 
and (b) are important 
parts of establishing 
relationships, but more is 
required. Relationships 
vary in duration………, 
nature….., and intensity. 
Head (c) refers to 
relationships without 
qualification. I take that 
to mean that it is 
concerned with skills 
relevant to relationships 
in general rather than 

with a particular type of relationship.”

In the claimant’s case, he was unable 
to form relationships with men, only 
women. This was sufficient to show 
that he could not establish 
relationships in general. Furthermore, 
Judge Jacobs brings into play the 
reliability criteria in regulation 4(2A). 
If attempting to relate to men causes 
the claimant distress, even though 
the distress may not reach the level 
of “overwhelming psychological 
distress” required for activity 9d, it 
may be relevant when considering if 
the claimant is undertaking the 
activity of “establishing a relationship” 
to an acceptable standard.

For the purposes of determining if a claimant can engage 
with others face to face (activity 9 of Schedule 1 to the 
Social Security (PIP) Regulations 2013) a definition is given 
in paragraph 1 of schedule 1.
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CPIP/3872/2016 – Grab rails: 
are they an aid or adaptation?

Then, two years later, up comes the 
PIP award for renewal.

The form is filled in and sent off, in 
time, in black ink that does not leave 
blotches.

It all looks very clean and good and 
promising.

But only 6 points are awarded, and 
entitlement declined.

What happened to the other two?

No points are awarded for managing 
toilet needs, because the decision 
maker decides that the appellant 
doesn’t use a grab rail. They decide 
this because the claimant answered 
“no” to the question that asks them 
whether they use an aid or 
adaptation for managing toilet needs. 
Why did she answer “no” to this 
question? 

I’ll tell you later.

Furthermore, a first-tier Tribunal 
confirms this decision, thus opening a 
route to the Upper Tribunal, if the 
claimant wants to go there. She most 
certainly does, urgently.

When the case gets to Judge Ward at 
the Upper Tribunal, he defines the 
issue thus: is a grab rail an aid or 
appliance (Judge Ward uses the word 
“appliance” in place of “adaptation”)?

Yes, he says. It is. A grab rail, or rails, 
undoubtedly constitute an aid or 
appliance. Which means they must 
constitute an aid or  
appliance for any  
other relevant  
activity.

Judge Ward was worried, however. 
Worried that in the PIP claim form, 
under the “managing toilet needs” 
activity, there is a long list of what 
may constitute an aid or adaptation 
for the purposes of going to the loo, 
or managing incontinence, but a grab 
rail isn’t among them.

Judge Ward says that the examples 
given (commodes, raised toilet seats, 
things like that) provide no great 
encouragement to the reader of the 
form that grab rails were covered. In 
fact, this very thing happened in this 
case: the claimant didn’t see a grab 
rail in the list. That’s why she 
answered “no” to the question of 
whether she used an aid or appliance. 
This possibly caused some confusion 
in the mind of the decision maker, 
and a long and unnecessary trip for 
the claimant to the Upper Tribunal.

Maybe the design of a new claim form, 
if there is to be one, should include in 
the list of aids and adaptations for 
toilet needs, a grab rail.

A claimant is awarded PIP daily living rate with 
8 points. This includes 2 points for activity 5: 
managing toilet needs. They get this on the 
basis that they need an aid or adaptation. In 
this case, a grab rail in the loo. This fact was 
noted in the original claim form, where it was 
observed that the landlord of the property she 
lived in had fixed the shower and grab rails in 
the bathroom.
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CE/3723/2016 – Meniere’s disease 
and sensory impairment
Quite a bit of to-ing and fro-ing in this case. To-ing and 
fro-ing between the Secretary of State and the Judge, 
that is. The claimant had Meniere’s disease which caused 
constant motion sickness when walking. All they had to do 
was turn their head to check for traffic, as the green cross 
code behoves us all to do (look right, look left, look right 
again) and they risked crashing to the pavement, or, worse 
still, getting hit by a car. 

For some reason unknown to us, on 
an initial claim to ESA the claimant 
was not awarded 15 points for 
descriptor 8b: “cannot safely 
complete a potentially hazardous 
task such as crossing a road, without 
being accompanied by another 
person, due to sensory impairment”.

The claimant had to go to a first-tier 
Tribunal to get them, and get them 
they did.

At this point, the Secretary of State 
prolonged the process by appealing 
to the Upper Tribunal. He argued that 
the five senses are sight, sound, 

smell, taste, and touch, and that 
dizziness or vertigo arising from 
Meniere’s disease was not a sensory 
impairment.

This was the Secretary’s initial 
position, but on receiving some 
enlightening medical evidence from 
an unknown source, he made a 
request to withdraw the appeal. The 
judge presiding over the case 
eventually agreed to the withdrawal, 
at the same time making it clear in 
his reasoning what the position is 
with regards to Meniere’s disease and 
sensory impairment.

This is what he said: “….sensory 
means afferent inputs, as opposed to 
efferent outputs (nerves to muscles). 
Maintaining balance requires the 
integration of various sensory inputs, 
including proprioceptive signals from 
sensory receptors in joint capsules and 
skin, vision and the vestibular system. 
The receptor organ of the latter is part 
of the middle ear, with the inputs 
going to the brain along with hearing 
in the vestibulocochlear nerve.

I therefore think that the impairment 
of this is an impairment of a sensory 
system.”

No wonder the Secretary of State 
asked to withdraw the appeal.
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“Switching off” Work 
Capability Assessments 
– Government announces 
criteria
We’ve been waiting for an 
announcement on this issue for a 
long time. Slightly less than a year, 
in fact.
The Government first announced the abolition of some 
ESA re-assessments on 1st October 2016. What is the 
point, many of us asked at the time, of putting disabled 
people whose condition is not likely to improve through 
repeated assessments? 

Former Work and Pensions Secretary Damian Green 
acknowledged this to some extent when he said that he 
believed in “a welfare state where you have got to be 
hard-headed, but you shouldn’t be hard-hearted”. 

Shortly after this first announcement, on 11th October, 
more substance was added to the issue when a second 
announcement promised that ESA reassessments would 
only be switched off for those with severe, lifelong 
conditions with minimally fluctuating care needs. The 
changes would only apply to claimants who were already 
placed in the ESA support group or the equivalent 
Universal Credit group.

Mr Green promised that over the coming months  
he would work with key stakeholders, including disabled 
people and disability charities, to develop  
a set of criteria, set out in guidance, to switch off re-
assessments for those that are eligible.

The criteria were finally published on 29th September 
2017. 

From this date, ESA claimants in the support group and 
UC claimants with limited capability for work and 
work-related activity attending a WCA will no longer 
need to be re-assessed if it is found that they either have 
a severe, lifelong disability, illness, or health condition, or 
they are unlikely to ever be able to move into work.

The guidance, entitled “Employment and Support 
Allowance and Universal Credit: changes to the Work 
Capability Assessment”, can be found on the gov.uk 
website. 

JSA Sanctions and Access 
to Hardship Payments 
 

The general rule for claimants 
applying for hardship payments of 
Jobseeker’s Allowance is that you 
can’t start receiving the payments 
until the 15th day after the date 
of claim (not including any waiting 
days) or suspension.
However, payments can start sooner if you are in a 
vulnerable group.  

The list of vulnerable groups has remained the same for 
quite a few years.  This might be a reflection of the 
DWP’s unyielding attachment to their definition of what 
constitutes vulnerability.  The categories of the 
vulnerable include, for example, women who are 
pregnant, or where someone is responsible for a child 
who would experience hardship if no payment was 
made, or claimants whose JSA applicable amount 
includes a disability premium.

The category of greatest interest is where a claimant has 
a chronic medical condition, and, as a result, their 
functional capacity is limited or restricted by physical 
impairment.  This, of course, limits the definition of 
vulnerability to those with physical disabilities.

As from 23rd October 2017 that limitation has been 
removed.  It’s been removed by the addition of two new 
categories contained in statutory instrument SI. No. 
760/2017.

The first category now extends vulnerability to those 
with a long-term mental impairment which includes any 
disorder or disability of the mind or a learning disability 
or cognitive impairment.

The second category includes the homeless.  This is 
defined as having no accommodation available for legal 
occupation.

For further details, see the explanatory memo to the 
statutory instrument, and the DMG Memo 18/17.
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Universal Credit Focus Project – York
With the aim of providing extra support and feedback as Universal Credit full 
service is rolled out in York, the Welfare Benefits Unit gained funding from  
City of York Council to provide the following:

  Advice – extra support with tricky queries and following up UC advice 
queries to identify unexpected outcomes and areas that need further 
clarification.

  Information – factsheets and regular e-mailings with information about 
Universal Credit. These can be found on our website www.welfare-benefits-
unit.org.uk. UC briefing sessions are on offer to local organisations.

  Monitoring – York UC claimants are invited to complete our survey to find 
out about the impact of UC as it’s rolled out in York. 

This extra provision enhances the advice line service and feeds into our 
training and publications. 

Development Project
WBU has received funding for 5 months from Joseph Rowntree Foundation to 
help meet the demand created by an increase in advice line hours and the roll 
out of Universal Credit. Allowing extra adviser and administration cover will 
free up Chief Executive time, providing the opportunity to further explore ways 
to ensure financial sustainability and future development.

Training Programme
January to March 2018  
(2018 so soon!)

  Universal Credit 
Wednesday 10 January

  Introduction to Benefits (3 day) 
Wednesday 17, 24 and 31 January

  Benefits Toolkit 
Wednesday 7 February

  Benefits and Mental Health 
Thursday 22 February

See our website for more details - 
www.welfare-benefits-unit.org.uk/
training/

We are currently planning our training 
programme for 2018/19 - if you have 
any areas you would like to see 
covered please let us know.

WBU News
For any future updates and amendments please see our 
website: www.welfare-benefits-unit.org.uk
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